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HELD: The two-year residency requirenment contained in Mnt.
Code Ann. 8§ 7-4-2104(2) does not disqualify from
standing for election a person who was transferred
into a county conmmssion district by virtue of
reapportionnent conducted pursuant to Mont. Code Ann.
§ 7-4-2102, as long as the person has resided at the
sanme address, now in the new district, for the
requi site two-year period.

January 28, 2002

M. Brant S. Light
Cascade County Attorney
121 Fourth Street North
Great Falls, Ml 59401

Dear M. Light:

Your letter indicates that the Board of Conmm ssioners of Cascade
County has nmandated that an advisory commttee redraw the county
commi ssion districts in accordance with Mont. Code Ann. 8§ 7-4-
2102. You indicate that the advisory comrttee will recomrend
that the district |ines be redrawn. As a result of this
proposed reapportionnment, you have requested ny opinion
concerning the follow ng issue:

Does the two-year residency requirenent of Mont. Code
Ann. 8 7-4-2104(2) disqualify from standing for
el ection a person who was transferred into a county
comm ssion district by virtue of reapportionnent
conducted pursuant to Mont. Code Ann. 8§ 7-4-21027?

Montana | aw requires that all boards of county conmm ssioners in
the state divide their respective counties into three
comm ssioner districts follow ng each federal decennial census.
Mont. Code Ann. 8 7-4-2102(1). The three districts nust be "as
conpact and equal in population and area as possible.” 1d. The
| aw further provides that no conmm ssioner district shall at any
time be changed to affect the term of office of any county
conmi ssi oner who has been elected. |1d.



The law as drafted is straightforward in requiring persons to
reside in their conmm ssioner district for at least two years
before the el ection:

A person may not be elected as a nenber of a board of
county conm ssioners unless the person has resided in
the county and the district for at least 2 years
precedi ng the general election.

Mont. Code Ann. 8§ 7-4-2102(2). The law fails to address,
however, the situation of a person seeking to run for election
as a new candidate or to stand for reelection, whose district
has changed as a result of mandated redistricting.

In Barthelness v. Bergerson, 218 Mnt. 398, 708 P.2d 1010
(1985), the court faced the question, anong others, of whether
Mont. Code Ann. 8 7-4-2104(2) prevents a sitting board nenber
who was noved out of a conm ssioner district by reapportionnent
from running for the board in the board nenber's forner
comm ssioner district. Plaintiff Barthelmess originally resided
in Custer County conmm ssioner district nunber 2. Barthel ness,
218 Mont. at 400. The redistricting undertaken by the Board of
County Conmmi ssioners for Custer County in 1983, however, noved
M. Barthel mess’s residence into conm ssioner district nunber 3.
Id. Despite this change, M. Barthelness ran and was el ected in
1984 to serve as conmm ssioner for his former district--district
nunber 2. 1d.

After the election, a voter challenged M. Barthelness’s
qualification to serve on the board as the comm ssioner for
di strict nunber 2 on the ground that M. Barthel ness no | onger

resided in the district. 1d. The court found the | anguage of
Mont. Code Ann. § 7-4-2104(2) regarding the two-year residency
requirenent to be "clear and unanbi guous." Bart hel ness, 218

Mont. at 403. As M. Barthelnmess did not reside in the
conmm ssioner district from which he ran and was el ected, he
could not serve based on the two-year residency requirenent of
Mont. Code Ann. 8 7-4-2104(2). Cf. Mnt. Const. art. V, 8§ 4
(requiring a candidate for the Mntana legislature to be a
resident for six nonths before the general election of the
county if it contains one or nore districts or of the district
if it contains all or parts of nore than one county).

Al t hough sim | ar reasoning applies to your question, a different
outcone results. Mont. Code Ann. 8 7-4-2104(2) requires a
person to reside in the comm ssioner district for tw years
preceding the election. |In Barthelness, M. Barthelness |lived
at his sane address during the entire period in question.
Bart hel ness, 218 Mnt. at 400. He ran as a candidate in his
former conm ssioner district despite the fact that he no | onger
resided in that comnm ssioner district. Id. M. Barthel ness
could not satisfy the two-year residency requirenent of Mont.
Code Ann. 8 7-4-2104(2), due to the fact that he no | onger




resided in the comm ssioner district to which he was el ected.
The Court never addressed the issue of whether M. Barthel ness
could have been a candidate from his newy drawn comm ssioner
district--district 3.

As | understand your question, the person at issue also has
lived at the sane address for sone period. Your question asks,
however, whether the person would be eligible to run for
election in the newly drawn district--the district in which he
now resides. The fact that redistricting follow ng the federa
decenni al census created the district, and the fact that the
person has resided at the sanme address for at |east two years
| eads nme to conclude that he satisfies the two-year residency
requi renment contained in Mont. Code Ann. 8§ 7-4-2104(2).

To hold otherwi se would lead to the situation of a person being
ineligible to be a candidate in any conmm ssioner district for up
to two years followng the redistricting, despite the fact that
t he person may have resided at the sane address for many years.
My conclusion in 41 Op. Att'y Gen. No. 44 (1986) (holding that
county adopting charter form of government my allow for
i ncunbent county conm ssioners to retain their seats even if the
new plan alters the district boundaries to the point that the
"hol dover™ conmm ssioners no |longer reside in the district that
they represent) is not in conflict.

THEREFORE, | T IS My OPI NI ON:

The two-year residency requirenent contained in Mnt. Code
Ann. 8 7-4-2104(2) does not disqualify from standing for
election a person who was transferred into a county
comm ssion district by virtue of reapportionnent conducted
pursuant to Mnt. Code Ann. 8§ 7-4-2102, as long as the
person has resided at the sane address, now in the new
district, for the requisite two-year period.

Very truly yours,

L i P

M KE McGRATH
At t or ney Cener al

mm b dm



