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STATE OF MONTANA’S RESPONSE TO PUBLIC COMMENTS ON 
THE DRAFT 2006 UPPER CLARK FORK RIVER BASIN RESTORATION WORK PLAN 

December 2006 
 

 
Introduction 
 
On September 7, 2006, the State of Montana released the Draft 2006 Upper Clark Fork River 
Basin Restoration Work Plan (Draft Work Plan) for public comment.  The State advertised the 
release of this plan for public comment in three newspapers in the Upper Clark Fork River Basin 
(UCFRB) and posted it on the Montana Natural Resource Damage Program’s (NRDP) website.  
In addition, the State sent either copies of the plan or notices that it was available to individuals 
or entities that, in the past, have demonstrated a special interest in this matter.  Those individuals 
included grant applicants, members of the UCFRB Remediation and Restoration Advisory 
Council (Advisory Council), environmental groups, members of the public, and local 
governmental entities in the Basin. 
 
A total of eight individuals, including representatives of five entities, submitted formal 
comments during the public comment period.  The State held a public hearing on the Draft Work 
Plan.  Three individuals commented at the Butte hearing held on October 2, 2006.  The State 
received four comment letters before the public comment period closed on October 10, 2006.  
Appendix 1 provides summary tables on the comments and copies of the public comment letters 
and hearing transcripts. 
 
This document provides the State’s responses to these comments.  The NRDP prepared these 
responses on behalf of the Governor based on his final funding decisions. 
 
Each of the comment letters and hearing comments have been numbered and each comment has 
been assigned an alphabetic designation so that readers of this document can readily refer to the 
precise text of the various comments to which the NRDP is responding.  Similar comments are 
listed and addressed together.  Under the “Category” heading, the NRDP summarizes these 
comments.  Under the “Response” heading, the NRDP indicates what changes to the Draft Work 
Plan will be incorporated in the Final 2006 Upper Clark Fork River Basin Restoration Work 
Plan (Final Work Plan). 
 
The State received five additional comment letters after the public comment period ended that 
were specific to the Bonner Bridge project.  Appendix 2 provides a copy of those letters for 
reference purposes. 
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CATEGORY 1:  Support for the Bonner Bridge Project.  The NRDP received three letters 
supporting the Bonner Bridge project (letters 1, 2, and 3).  Reasons provided for support include, 
but are not limited to: 
 

• The bridge is a crucial component of the Bonner community, its development and its 
growth. 

• Bonner and Milltown need to have safe passage between the two communities for 
residents, students, and tourists. 

• The project will provide long-lasting and important benefits for natural resource 
restoration, public health and safety, and public recreation. 

• The project fits the goals of furthering the ecological and recreational values of the 
Blackfoot and Clark Fork Rivers and promoting a safe, healthy and enriching 
environment for the communities of the two rivers. 

• The project replaces lost recreational services by connecting the communities east and 
west of the Blackfoot River with recreational trails that are part of the Phase I 
Redevelopment Plan. 

The NRDP also received five letters after the public comment period that were specific to the 
Bonner project.  Four letters supported the proposed project design.  The other letter requested 
the Governor defer a funding decision in order to allow for more public input on the choice of 
replacing or upgrading the bridge.  These letters were provided to and discussed at the December 
4, 2006 Trustee Restoration Council meeting. 
 
RESPONSE:  The Governor has approved the Bonner Bridge project for funding as 
recommended in the Draft Work Plan.  These commenters’ support of this project will be noted 
in the Final Work Plan under the Public Support criterion.  The Draft Work Plan generally 
covers the ecological restoration, recreational service, safety, and community benefits 
highlighted by these comments.  Regarding the bridge design issue, the analysis of alternatives 
provided in the application adequately justified the selection of the proposed replacement design 
and ample opportunity for public input was provided by the county during the project planning 
phase and by the State during the application review process.  Therefore, no other changes will 
be made to the criteria evaluation for this project based on these comments. 
 
CATEGORY 2:  Comments about Butte Waterline Project Procurement Issues.  The 
NRDP received three comments about procurement issues associated with the Butte waterline 
project.  Two commenters were opposed to the use of county crews to do waterline construction 
work (letter 4 and PH-1B) and the other commenter stressed the need to focus on conducting the 
work in the most cost-effective manner (PH-3). 
 
COMMENT:  State Representative Jim Keane, business manager for the Operating Engineers 
Union, commented in opposition to the use of county crews do to the construction work instead 
of private contractors (PH-1B).  He believes such use of county crews is an unfair situation 
because private contractors are required to pay prevailing wages and taxes on fuel, equipment, 
property, and other items they use to do the work, but Butte-Silver Bow (B-SB) is not required to 
pay prevailing wages or such taxes.  He suggests setting a policy that prevailing wages be paid 
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for the waterline and other projects since the project funding resulted from a state settlement and 
is state money. 
 
Rep. Keane also questions why the 2005 project was not re-bid after the first bid was deemed too 
high.  He suggests bidding work much earlier in the year than what occurred under the 2005 
project and re-bidding future projects if the bid(s) received are out of line, noting that an 
engineer should be able to get a handle on what is a fair estimate.  In the past when both the 
county and contractors did work at the same time, he heard complaints that areas where B-SB 
conducted work involved easier work than the areas where contractors conducted work.  He 
requests that a third party compare costs of work done by county crews vs. private contractors 
and that the costs of the Anaconda and Butte waterline projects be compared. 
 
COMMENT:  Rob Stoltz of the Montana Contractor’s Association comments that the use of 
county crews to do waterline work is unfair to Montana Contractors due to the inequities of 
prevailing wages and taxes on equipment, vehicles, and property that are required of contractors, 
but not counties (letter 4).  He suggests that the inappropriate timing of the bid process on the 
2005 project was the possible reason why the sole high bid was received. 
 
COMMENT:  Jean Pentecost, operations manager for B-SB water division, comments that what 
should matter is that the work gets done most cost-effectively, not who does the work.  In 
response to Rep. Keane’s comments, she notes that: 1) the decision to use county crews on the 
2005 project was in the best interests of the ratepayers since the only bid was $1 million over the 
available grant funding and had they awarded the bid, the ratepayers would have had to make up 
the difference; and 2) that the wages and benefits associated with Butte’s labor agreements are 
likely to be at or above the prevailing wage.  She notes that the effort now underway associated 
with the 2005 project will provide a cost comparison of the county costs vs. private contractor 
costs reflected in the one bid received. 
 
RESPONSE:  Several of these comments pertain to a situation that arose with the 2005 Butte 
waterline project.  The Governor approved this project in December 2005 and it is not one of the 
projects proposed for funding in the 2006 Draft Work Plan.  In August 2006, B-SB sought an 
amendment to its contract for this project to allow county crews to do the work since they only 
received one bid for the waterline work and that work was about $1 million over the estimated 
costs of the project.  NRDP recommended that B-SB re-bid the project, but B-SB reasoned they 
may lose a field season if the bid was still too high to fund after they re-bid the project.  After the 
consideration of the Advisory Council, the Trustee Restoration Council, and the general public, 
the Governor approved this request for modification since it was a legally allowable option that 
would result in the whole project being completed within the approved Restoration fund budget.  
Concerns raised in the public input on this decision were similar to those noted in Rep. Keane’s 
and Rob Stolz’s comments. 
 
In its 2006 waterline project application, B-SB indicated its intent to competitively bid the 
engineering and construction work to be conducted for this project.  Subsequently, B-SB 
requested consideration of an amendment to the application that would allow B-SB the option of 
performing the construction work in-house in the event that the competitive bids received from 
contractors all exceed the estimated costs of the project.  The Advisory Council voted to 
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recommend approval of this amendment and the TRC concurred in this recommendation.  In the 
2006 Draft Work Plan, the 2006 Butte waterline project was recommended for one year of 
funding, subject to a funding condition that allows the waterline replacement work to be 
performed in-house by B-SB in the situation where the competitive bidding process indicates 
that all of the bids exceed the available funding.  The following responses address the various 
issues raised by these commenters that are specific to this funding condition. 
 
Timing of Bid and Option to Re-Bid:  It is reasonable to assume that a lower bid could be 
obtained if the project is placed out for bid prior to the most interested bidders obtaining a full 
workload for the season.  This did not occur with the 2005 project, which was bid in June 2006.  
B-SB has committed to bidding future projects earlier in the year (Attachment 1).  Bidding 
earlier in the year would also allow more time to re-bid the project and still get it done the same 
field season. 
 
Prevailing Wages:  Prevailing wages requirements are not applicable if B-SB does the work in-
house but do apply if B-SB awards a public works contract for construction services (18-2-403 
MCA). A full analysis of what the total labor cost difference would be between the in-house vs. 
contracted-out scenario for the Butte Waterline project is beyond the scope of this response 
document.  NRDP made a preliminary investigation into the differences of B-SB wages being 
paid for the 2005 project now underway versus the applicable Montana Prevailing Wage Rates 
that became effective March 10, 2006.  On average, an excavator operator for B-SB earns 
$26.44/hour (including benefits), which appears to be about $2.20/hour less for wages and 
benefits then comparable work at the state prevailing wage rate including fringe.  On average, a 
laborer for B-SB earns $23.82/hour (including benefits), which appears to be about $1.00/hour 
more than the prevailing wage for labor activities.  These cost differences cannot necessarily be 
applied to the project as a whole.  Since waterline replacement requires more than excavator 
operators and laborers to complete the project and because the wages of the operators can vary 
for different pieces of equipment according to the prevailing wage rates, further analysis would 
be needed to determine the precise labor cost difference for the entire project.  A full analysis of 
the labor cost difference could not be completed until the 2005 waterline project has been 
completed and without further consultation with the Department of Labor and Industry. 
 
The suggestion that the State consider a policy that requires grant recipients to pay prevailing 
wages is outside the scope of the 2006 Draft Work Plan and instead relevant to State’s 
restoration policy document, the UCFRB Restoration Plan Procedures and Criteria (RPPC).  As 
set forth in the RPPC and reflected in grant agreements between grant recipients and NRDP, 
expenditures of grant funds must comply with applicable state procurement laws and regulations.  
State agencies must comply with the provisions specific to state agencies; counties must comply 
with the provisions in state law specific to counties and any other applicable local procurement 
regulations.  For a private or non-profit entity applying in partnership with a governmental entity, 
that governmental entity procures services in compliance with state procurement laws that are 
applicable to that entity.  A private or non-profit entity that is the sole grant recipient must meet 
the procurement regulations specific to state agencies, when such agencies determine to bid out 
work.  Thus, NRDP’s existing policy for grant funding requires that governmental entities 
comply with the applicable legislatively imposed contracting requirements and does not require 
prevailing wages to be paid as a condition of funding.  NRDP believes that the legislative forum 
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has been and should continue to be the venue for debate and legal guidance on what construction 
work should be bid out or conducted by state and local governmental entities in-house and when 
prevailing wages should be required.1  The Restoration Fund is held in trust for the people of 
Montana; the State has a duty to preserve the corpus of that fund.  By following State contracting 
law, the NRDP believes it is fulfilling that duty. 
 
Comparison of county vs. private contractor costs:  NRDP and B-SB have worked out a detailed 
cost-tracking system for the 2005 project currently being implemented by B-SB in-house.  B-SB 
is conducting the same project that a contractor would have been conducting.  Thus, the concern 
raised about past work conducted by B-SB being easier than work being done by contractors is 
moot.  NRDP will be able to compare the costs of these projects directly and determine if and 
how much of a cost savings was realized.  The commenters make a valid point that private 
contractors pay taxes on equipment, fuel, property and other items that counties do not.  The cost 
accounting will make it clear that B-SB’s costs do not reflect the costs of these taxes.  The cost-
accounting will be public and presented to both the Advisory Council and Trustee Restoration 
Council. 
 
Comparison of Anaconda waterline and Butte waterline costs:  The total project cost for the 
proposed 2006 Butte waterline project to replace 17,000 feet of waterlines is $2,462,108, with 
$1,819,581 requested in Restoration Funds and $642,527 (25%) in matching funds.  The total 
project cost for the proposed 2006 Anaconda waterline project to replace 5,670 feet of 
waterlines, 208 services lines, and a booster pump is $2,028,343, with $1,964,263 requested in 
Restoration funds and $64,080 (3%) in matching funds. 
 
A lineal foot-by-foot cost comparison of the engineer’s estimates for the Anaconda and Butte 
waterline projects cannot be made without considering the details of each project.  The site 
conditions in Butte vary from conditions Anaconda.  Butte rarely requires special bedding 
material to be placed under and around the waterline as it is constructed because Butte has 
naturally-occurring degraded granitic sand which makes good waterline bedding material.  
Anaconda must haul in bedding material because the ground is much rockier in the areas of 
waterline replacement.  The additional cost is not just in hauling the material, but also in the 
process of placing the bedding material.  These additional costs are not easily measured since the 
costs due to the different site conditions are not a line item in the engineer’s estimate; however, 
Anaconda has a 15% construction contingency versus Butte’s 10% construction cost 
contingency, which may be to account for the differing conditions. 
 
The majority of the cost difference between Anaconda and Butte seems to be the amount of work 
that is proposed on the service lines that connect the water mains to the residences.  Under the 
2006 proposal, Anaconda would replace 208 services lines at estimated cost of $715,000, which 
includes engineering costs.  In addition, Anaconda has included a booster pump to solve low 
pressure problems on South Birch Street.  The additional cost of the pump including engineering 
is approximately $109,000.  The total cost of Anaconda’s service line and pump costs are 

                                                 
1 Such a debate about whether counties can do construction work or have to bid out the work occurred in the 2003 
legislative session.  As a result, the legislature revised the Montana Code to make it easier for local governments to 
perform construction work in-house.  For more information, refer to the 07/24/06 legal analysis provided by Rob 
Collins of the NRDP to Bruce Nelson, Chairman of the Trustee Restoration Council (Attachment 2). 
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$824,000, compared to Butte’s service line costs of approximately $250,000 including 
engineering costs. 
 
When the service line costs (and pump cost in Anaconda) are removed, the cost in Anaconda is 
approximately $158 per lineal foot for 5,670 feet of water main versus $128 per lineal foot in 
Butte for 17,000 feet of water main, which is a difference of $30 per lineal foot.  The difference 
prior to removing the additional service line and pump costs is over $200 per lineal foot higher in 
Anaconda than in Butte per lineal foot.  The reason for the $30 cost difference is not completely 
clear, although the differing site conditions, discussed above, are likely the reason. 

 
Changes to Draft Work Plan:  The concerns raised by commenters in opposition to county crews 
doing the waterline work will be noted in the Final Work Plan under the Public Support 
criterion.  The Governor approved the Butte Waterline project as recommended in the Draft 
Work Plan, with the funding condition that allows the work on the 2006 waterline project to be 
performed in-house by B-SB in the situation where the competitive bidding process indicates 
that all of the bids exceed the available funding.  Under those limited circumstances, this option 
is likely to be the most cost-effective in terms of Restoration funding.  As indicated in 
Attachment 1, B-SB will competitively bid the project and has committed to releasing the bid 
package early in the year to obtain maximum competition/best price. 
 
CATEGORY 3:  Support for the Butte Waterline Project.  The NRDP received two 
comments in support of the Butte Waterline (PH-3 and PH-4A).  Commenters noted that 
replacement efforts to date have significantly decreased the high frequency of leaks and that 
infrastructure projects such as this waterline replacement are a good fit with NRDP and 
important type of projects to fund. 
 
RESPONSE:  The Governor approved Year 6 of the Butte waterline project for funding as 
recommended in the Draft Work Plan. These commenters’ support of this project will be noted 
in the Final Work Plan under the NRDP’s analysis of the Public Support criterion.  Since these 
comments about the benefits and good fit of waterline projects with NRD funding criteria are 
covered in the Draft Work Plan, no additional changes are warranted. 

 
CATEGORY 4:  Support for all projects and general funding program.  The NRDP 
received two comments indicating support of and appreciation for the overall restoration funding 
program that will bring substantial benefits to the valley well into the future (PH-1A) and 
support of all the projects proposed for funding (PH-4A). 
 
RESPONSE:  The Governor has approved all five projects for funding as recommended in the 
Draft Work Plan.  The support for all the projects will be noted under the Public Support 
criterion for all the projects in the 2006 Final Work Plan.  The State appreciates the recognition 
of the substantial benefits of the restoration program funding. 
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        November 3, 2006 
 
Mr. Larry Curran, Chairman 
UCFRB 
Remediation and Restoration Advisory Council 
c/o NRDP 
PO Box 201425 
Butte, MT  59620-1425 
 
 
RE: Butte-Silver Bow 
       NRD Waterline Replacement 
 
Dear Larry: 
 
Butte-Silver Bow began installing replacement waterline mains this fall under the temporary 
authority granted by the Governor for the 2005 Project.  We have completed the most difficult 
projects and will begin the remainder of the work as early as possible this spring.  A detailed 
tracking procedure has been developed with the assistance of Tom Mostad that will report all 
activities and cost of the waterline replacement work performed by Butte-Silver Bow. 
 
Pioneer Technical is currently performing the design requirements for 2006 Project.  This effort 
is scheduled to be complete and reviewed by the Department of Environmental Quality in 
January.  Our intent is to issue the request for bids during the month of February, 2007 in order 
to receive multiple and competitive responses.  Butte-Silver Bow is committed to this action 
consistent with the current NRD program.  We reiterate, herein, that our objective is to upgrade 
our waterline infrastructure in the most efficient and fiscally responsible process with respect to 
all of our stakeholders. 
 
It is not Butte-Silver Bow’s intent to eliminate or be in direct competition with the contractor 
community.  Our efforts for the 2006 work (2005 Project) are focused toward the effective 
completion of the work under the unique circumstances, only, for this scope.  For future 
waterline project grant submittals to the DNRP, Butte-Silver Bow intends to competitively bid 
the work and would only rely on in-house performance if all bids exceed available grant funds or 
unforeseeable circumstances warrant this option. 
 
Butte-Silver Bow, again, recognizes the Council’s actions in response to our situation for the 
2006 waterline replacement scope.  We also will engage in any opportunity to discuss the current 
grant process and schedules for appropriate actions that will benefit the current process. 
 
Regards, 
 
 
John C VanDaveer 
Public Works Director 
Butte-Silver Bow 
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STATE OF MONTANA 
DEPARTMENT OF JUSTICE 

Natural Resource Damage Program 
1301 East Lockey 
P.O. Box 201425 

Helena, MT 59602-1425 
(406) 444-0205/FAX 444-0236 

 
 
 

M E M O R A N D U M 
 

 
 
TO: Bruce Nelson, Chairman 
 Trustee Restoration Council 
 
FROM: Rob Collins 
 
DATE: July 24, 2006 
 
SUBJECT: Butte Silver Bow’s Request to Perform Waterline Replacement Work In-House 

without Contracting with the Lowest Competitive Bidder 
 

Summary 
 
 In December 2005, the Governor approved Butte Silver Bow’s (B-SB) grant application 
to expend Restoration Funds in an amount up to $1,539,269 on replacement of 17,000 feet of 
waterlines in Butte.  Consistent with B-SB’s application, the grant agreement between B-SB and 
the State, which implements the Governor’s approval, requires B-SB to procure a general 
contractor to perform this work under applicable State procurement laws.  B-SB put this project 
out for competitive bid in June; however, only one bid was received and that bid was 
approximately $1 million over the estimated cost of the project.  B-SB now seeks the option to 
perform the work using county labor and equipment and believes it can do so at a cost that would 
remain within the original budget.  To allow this to occur, the grant agreement must be amended 
and, for reasons explained later in this memorandum, this amendment, in my opinion, should be 
approved by the Governor, acting as the trustee for the Restoration Fund.  The principle question, 
however, that this memorandum addresses is whether State procurement laws allow B-SB to 
perform this project in-house, or do they require that the work be performed by an outside 
contractor who is procured by competitive bidding?  In my opinion, Montana law does not 
preclude B-SB from performing this work in-house. 
 

Attachment 2 
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Background 
 

According to the UCFRB Restoration Plan Procedures and Criteria (RPPC), it is the 
responsibility of the NRD Program to ensure that each project, “as implemented, is consistent 
with the project as proposed and funded.”  In doing so, the Program “must see all contracts 
funded comply with the State’s contracting and procurement laws.”  In addition, “the Applicant 
must enter into a grant agreement with the NRDP before any funds can be expended or 
received.”  The grant agreement at issue between the State and B-SB provides that B-SB shall 
“select the general contractor through a competitive public bidding process.”  B-SB asks that this 
provision be amended to give B-SB the option to do the work in-house. 

 
The NRD Program received a similar request from B-SB regarding a 2001 approval of 

Restoration Funding for its waterline replacement project that was to be constructed in 2002.1  At 
that time, the Program’s Restoration Program Chief took the position that she had the delegated 
authority to make this change in the grant agreement without first obtaining the approval of the 
Governor, since we believed that this was not a “material change” in the funding conditions and 
was otherwise legal.  Before any such amendment was effectuated, however, the Montana 
Contractor’s Association filed suit against B-SB and the State, claiming that B-SB did not have 
the right to perform the waterline work in-house and was required to contract the work out to the 
lowest responsible bidder.  The Association also claimed that the State could not legally fund 
such in-house work. 

 
The Association relied most heavily on MCA § 7-5-2301 in arguing the project could not 

be performed by county crews.  At the time, this section provided that projects for “the 
construction, repair, or maintenance of any building, road, or bridge, in excess of $50,000” must 
be contracted by a county to the “lowest and best responsible bidder.”  The Association argued 
that because the waterline project includes road reconstruction and repair, this section was 
applicable.  The Association also argued that, because State funds would be used to pay for part 
of the project, the project must be awarded to the lowest responsible bidder, under MCA § 18-1-
102, which provides: 
 

State contracts to lowest bidder-reciprocity (1) in order to provide for an 
orderly administration of the business of the State of Montana in awarding public 
contracts for the purchase of goods and for construction, repair and public works 
of all kinds, a public agency shall award: (a) a public contract for construction 
repair or public works to the lowest responsible bidder, without regard to 
residency… 

 
 The Association filed a motion for preliminary injunction to enjoin the county from doing 
the work and to preclude any change in the grant agreement. The motion was heard by Judge 
Sherlock in Helena.  On May 20, 2002, the Court issued an order denying the Association’s 
motion, finding that MCA § 7-5-2301 does not apply to waterline replacement projects, such as 
the one then at issue.  The Court held: 
 

                                                 
1 At this time, the situation did not involve a bid that was much higher than the waterline budget. 
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As is clear from the statutory language, the legislature did not intend to include all 
county construction, repair, or maintenance contracts over $50,000 in the category 
of contracts that must be awarded pursuant to competitive bidding.  Rather, the 
legislature limited the requirement of competitive bidding to “certain” contracts, 
including those contracts for the construction, repair, or maintenance of any road.  
The Court concludes that, by providing such a limitation, the legislature intended 
to include only those contracts that have as their main purpose the construction, 
repair or maintenance of a road. 

 
 As to the second issue, the Court found: “Section 18-1-102, MCA, does not require 
public agencies to contract all public work projects to the lowest responsible bidder.  …In order 
to harmonize these statutes, the Court must construe Section 18-1-102 (1), MCA, to simply 
require that, when a State agency chooses to award a public contract by competitive bidding, it 
shall award it to the lowest responsible bidder without regard to residency.”  (Emphasis added.) 
 
 On the same day that Judge Sherlock issued his opinion, Governor Martz delivered a 
letter to Carol Fox, stating that she disagreed with Ms. Fox’s tentative decision to revise the grant 
agreement with B-SB to allow the work to be performed in-house.  The Governor stated, “I have 
given very careful consideration to this matter and have concluded that the long-term interests of 
the Program will be best served by retaining the requirement for competitive solicitation of bids 
in the present case.”  As a result of this letter, B-SB withdrew its request to amend the grant 
agreement and subsequently entered into a contract to have the waterline work done by the 
general contractor who submitted the lowest competitive bid.  Subsequently, Judge Sherlock 
dismissed the Association’s lawsuit on grounds that all issues were mooted by the Governor’s 
letter and subsequent actions of the parties in the award of the waterline contract. 
 
 In 2002, after the above events, we were told by the Contractor’s Association that it 
would attempt to get the legislature to amend MCA § 7-5-2301 to require that all county 
construction projects in excess of $50,000 be subject to a competitive contracting requirement.  
In 2003, the legislature did amend this section of the Montana code, but did quite the opposite.  
The amendment, in fact, removed the requirement that county building, road, and bridge projects 
in excess of $50,000 be competitively bid.  This legislation, Senate Bill 46 (Introduced by 
Senator Gephardt) was entitled “An Act Removing the Requirement that a County Must Enter 
into a Contract for Certain Large Purchases or Construction Contracts.”  The bill was initially 
vetoed by Governor Martz.  However, the legislature overrode the Governor’s veto and the bill 
became law as Chapter 523, Laws of 2003.  MCA § 7-5-2301 was again amended in 2005, but 
this time in only minor ways.  It now provides, in relevant part, as follows: “A contract 
for…construction, repair, or maintenance in excess of $50,000 may not be entered into by a 
county government body without first publishing a notice calling for bids…[and] every contract 
subject to bidding must be let to the lowest responsible bidder.”  By amending this statute, as it 
did, the legislature was bringing the statute, which is applicable to counties, into parallel with the 
statute applicable to State agencies, MCA § 18-1-102, which Judge Sherlock also ruled on in the 
Contractor Association lawsuit.  Thus, like for State agencies, the rule is that when a county, in 
its discretion, chooses to award a contract in excess of $50,000, it may not do so without going 
through the competitive bidding process and awarding the contract to the lowest responsible 
bidder.  Neither statute, however, requires a county or a state agency to contract out a project. 

 10



 
Conclusion 

 
I bring this rather lengthy background to your attention because it, in effect, answers the 

questions posed at the beginning of this memorandum.  First, in my opinion, the fact the former 
Governor felt it was appropriate to weigh in on whether the provision of grant agreement 
requiring competitive bidding should be revised demonstrates that this poses a significant policy 
question that the Restoration Program Chief likely does not have the authority, under her 
delegated powers, to resolve.  Second, although Judge Sherlock’s ruling was only for purposes of 
the denying preliminary injunction and related to a prior version of MCA § 7-5-2301, I do 
believe the Court’s opinion still offers guidance in considering the legal question of whether the 
county may perform and the State may fund the waterline replacement work in-house.  If another 
lawsuit were filed by the Contractor’s Association, in my opinion, it is likely that the Court 
would come to the conclusion that Montana statutes do not preclude the county from doing this 
kind of work in-house.  This was my opinion in 2002 and I believe this opinion has been 
strengthened by the recent amendments to MCA § 7-5-2301. 
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APPENDIX 1 
Guide to Comments and Public 

Comments Received During the Public 
Comment Period 

 

 



 
List of Letters 

 
Letter 
No. 

Organization Author Date 

1 Bonner Schools Doug Ardiana 10/12/06 
2  Senator Max Baucus 10/2/06 
3 Friends of Two Rivers Chuck Erickson & Gary Matson 10/4/06 
4 Montana Heavy Contractors 

Association 
Rob Stoltz 10/5/06 

 

List of Public Hearing Comments 

 
Comment No. Organization Commenter Date 
PH-1 Operating Engineers Union Rep. Jim Keane 10/02/06 
PH-2 Butte-Silver Bow Public Works Jean Pentecost 10/02/06 
PH-3 Self Jean Pentecost 10/02/06 
PH-4 Butte-Silver Bow Planning Cindy McIlveen 10/02/06 

 
 
 

Public Comment Summary Table 
 
 

Category 1:  Support for the Bonner 
Bridge Project 

Letters 1, 2, and 3 

Category 2:  Comments on Procurement 
Issues tied to Butte Waterline Project 

Letter 4; PH -1B, PH-2 

Category 3:  Support for Butte Waterline 
Project 

PH-3 and PH-4B 

Category 4:  Support for all projects and 
general funding program 

PH-1A and PH-4B 

 

 









 







 



APPENDIX 2 
Public Comments Received 

After the Public Comment Period













 




