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The Monlana Attorney Ceneral ("rhe Atromey General") rnoves 10 intenene

for the limited purpose ofseekins dismissal ofthiscase. There is no express or

INTRODUCTION

implied waiver ofsoaereign inmunity byvirtue oflhis limited interuention.

See Southwest Cn Fol Aiological Diw/sit! r. Unite.l Stater B /eau aJ

Rectanation, 143 F .3d 515, 5 19-20 (9th Cir. 1998) (recognizins state interest in

inteNening for pupose of seekins dismissal)j ree atuo Zlch r. Wrecked l/essel

Beliewd to be Lady Elsin,960 F.2d 665, 667-68 (7th Cir. I 991) (nndins that a

federal coun has aulhodty ro enler'tain a motion lo inteNene for lhe limiled

lurpose of seeking dismissal). In filing the molion io interene dd rhis

memorandum in supporl, the Attomey General does not waiv€ the Siale of

Monranat sovereign imhunity from s t nor consents to be sued with .egard to

any issue or clain now or hereafter prcsented in this case or otheNise, and

erpr(sl) re\enes r. \o\ercrbl rlaln ) fron rJil

The ConfedeFred Salish dd Kootenai Tribes (rhe Tribes) filed this action

seeking declararory and injuncrive reliel allesins tha! pending actions in

Monlana\ Twenrieth Judicial Disrrid dd rhe Montana Water Coult (coLlectively

"the State CoudJ') threaten 1o violate lhe general adjudicarion requirenents ofthe

Mccarm Amendftenl,43 U.S.C. $ 666, by allowing piecemeal adjudicalion in

the absence of necesary and indispensable parries. (Doc. 2?, fl 1l I 20, I 21 .)



The Trjbes seek to enjoin lhe State Courls, and now theirjudses, ftom

proceeding wilh lhe lending actions because they fear ihe State Courls may issue

inconsistenl or conflicling rulings, and in doing so may wastejudicial resoutes by

ultimarely issuing a judgnent that is uenforc€able against the Tribes and the

United Stales. (Doc.27 al10, f7i and ai 41, f 11.)

The Attomey General has a significul interest in protecting dd preseNing

th€ integriry ofrhe process for slate-wide adjudication ofwater righls under lhe

Monlana Water Use Act, Monr. Code Ann. Title 85, chapter 2, and ensuring its

on-goins complimce with the Mccaran Amendment,42 U.S.C. $ 666. The

Atborney General's inleresthas constitLrtional underpinnings. ,See Mont. Const.

An.IX, S 3. The Attorney General's interesr may be impaired iftheCouitgrdts

the Tribes' requested reliefi therefore, he seeks leave oflhe Court to inteNene

under Fed. R. Cir. P. 24 for the linited purpose of seeking dismissal.

BACKCROUND

On the eve ofits dissolution, the Flathead Joint Board ofconrrol(dissolved

FJBC)'filed a moiion (he FJBC Molion) inthe Wate. Counseeking a

decldatory judgmenl as to the "charactedslics" of oMership ofcertain

waler rights ostensibly secured by claims filed by the dissohed FJBC onbehalf

oLL'irigrroFlandoqe .wirh 1rheI ld head. Vi$.ondd Io.tovalley

I The Flarhead Joint Bodd ofcontrol dissolved on Decenber 12.2013.



Inigation Districts. See In the Matter ofthe Adjrdicatiak ofEristins an.l

Resene.l Wdter Rights to the Use af Wdter, Both Sur/dce dh.! Un.letsrcun.l af

the Fe.leldl Flathead Indidn Reseryatioh B6in 76L; In Re: Flathead Joint

Board ofthe Flathead, Missioh, and Jocka yalley ltigation Disttick,Case

No. WC 2013-Basin 76L, Montana Water Courl, Combined Motion to Interylead,

for Declaralory Judgment and for Pemission to Deposit Propeny in the Courl,

filedDec.6,2013, atlached as Ex. A.

The FJBC dissolved on December I I , 2013. The following day, the

dissolvedFJBC, along with one ofits nenber districts, the Flathead Irigation

Distric! (FID), filed a complain (he FJBC Comllainr) in rhe Montana Twentieth

Judicial Distict Court rhar is nearly idenrical to the FJBC Molion in the Montda

'w^rer Co\ . See Fldthead Joint Boa afca"trcl ofthe Flathea.l, Mission, an.l

Jocko yalle! Ilrigatioh Dbtlicts, ahd Flathedd lrrigatians Dhtti.tN. Uhite.l States

R0eau oflndian Ajlbirs, Case No. DV-13-313, Twentierh Judicial District (Lake

County), Compl. filed Dec. I1,2013, attached as Ex. B.

Borh the FJBC Cohplaint and rhe FJBC Motion state that the "charactei' of

lhe ovnership ofrhe water rights asserted in the cLaims is uncertain because the

Bu.eau oflndian Afairs hd filed "almost identical" waler rights claims dd the

T.ibes also asserls owneBhip of"all or lart of' these same water rights but have

not yet fi led their claims. See Ex. A at 7; Ex. B ar 6. Under the guise ofprotecting



the dissolved FJBC from liabiliry and litigation overoMership ofthewaterright

claims, rhe FJBC Conplajntand rhe FJBC Motion also ask thar it be allowedio

deposit lhem lvith both MoDtma State Couns under Mont R. Civ. P. 67. See Ex. A

al9; Ex. B at 9. On May 20, 2014, rhe Attorney General moved for leave to file

amicus curiae bdefs i! borh State Courts.:

Two olher cases conceming the owneFhip ofwater rights claims related to

the Flatheadlndian Inigation Pro.jecl ('lhe FIIP") and the dissolvedFJBC are also

pending before the Twentieth Judicjal Distfict Courr. Se" Ex. C at 5, n.3

(d*cussihg tl,esteth Mohtatu Wat"/ UseB Ass n r. MisL.n lrrigatioh Dbt., Jocko

I/allq bigatia Dist., Flathead lrrigatian Dist., ah.l Flathea.l Joint Bodd aJ

Crntol, CauseNo. DV 12'327, and lhatuhan v FldtheadJoiat Bo dafcantol,

Cause No. DV I 3- I 02.) As noted in rhe Atiorney Geneml's proposed micus brief

lodged in the Tweniieth Judicial Disrricr Coxlt, the validity ofwaler rights claims

should be detenined in rhe Adjudication.

' The fiNi morion and proposed briefwere filed in the Mobtda Twentieth
Judicial Distric! Court, Lake Counly, Cause No. DV'11-313. Atueandconect
copy ofthe morion and proposed anicus brief(withoul exhibits) is atlached as Ex.
C The Attomey General also filed a molion for leave to file a amicus curiae brief
in Water Coun ofthe Slare ofMontda. Cause No. WC-2013'05. Arrueand
corect coly oflhe molion and proposed amicus brief (without exlibits) is attached
as Ex. D.



Here, the Tribes are seeking d€claratory and injunctive reliel allesing that

the pending actions in lhe Slate Courts theaten to violate the tems ofrhe waiver

of federal and tribal sovereign immsiry co ained in the Mccaran Amendment,

43 U.S.C- $ 666. More specifically, the Tribes ssert that the Mccaran

Amendment requires comprehensive ('l,tel rere") adjudication while ihe pending

acrions constilute piecemeal adjudication in the absence ofnecessary and

indispensable paties--Tribes and rhe Unired States. (Doc. 27. n9. pp. 4o-4t .)

Consequently, the Tribes seek to enjoin the Slate Cou s f.om proceeding with the

pending actions because rhey allegedly fear the Skre Couris may issue inconsisrent

or conflictins rulings, and in doing so may waste judicial resources by uhinately

issuing ajudgment rhat is xnenforceable against Tribes and th€ United States.

(Doc.27, flf 7, I l, 14, pp. r,0-41.)

The Tdbes also seek a declararory ruling that the waler righls ibr the FIIP

belong to lhe UDited Srates- as opposedto, among orher possibilities, the dissolved

FJBC, the Flathead, Jocko udMission inigation districls or individual iriaalors

sered by lhe FIIP-dd thar the Unired States' rights for watef used on the FIIP

derive from rhe Tribes' own wa!€r rights established pursuant ro rhe Hellgate

rreaqr of 1855. (Doc. 27, 1l'11 2, 5, pp.42-43.)



I. THE ATTORNEY GENERAL MEf,TS THE REQUIREMtrNTS
FOR INTERVf,NTION AS OF RIGHT PURSUANT TO
FED. R. CIV. P.24(a)

Rule 24(a)(2). Fed. R. Civ. P., autho.izes dyone to interr'ene in an aclion as

ofrishrwhen the applicanl demonstralesr ( I ) the application is timelyt (2) rhe

applicmi has a "significant prcteclable iniercst" in the actioni (3) "the disposition

ofthe actionhay. as a praclical matter, impa;or inpede the applicant's abiliry b

prolect irs inreresti' and (4)'lhe exhting panies may no! adequately represent the

applicanfs interesr." Citizens lb/ Balanced Use r. Manta,a Wilderness Ats k,

647 F.3d 893,897 (9th Cir.2011). The Ninrh Circuit upholds a liberal policy in

favor ofinteNention. Wiaem^s Sac yI United States Foles|SeN.,630F.3d

I173, 1179 (9th Cir.2011). Such a policy aLlows for "both efficienr resolution of

issues and broadened acc€ss to the cou1s." Id. (guotln9 Uhitetl States r. CiD, of

Los Akqeles,288F.3d39l,397 (9tb Cir.2002)). Ir follows that if Fed. R. Civ.

P. 24(a) is to be "conslrued broadly in favor ofintenention, rhe four lart lest

should also be construed bro^dly." Wildlands CPRr. Uhite.l Statet ForestSeflice,

CV l0-10,+ M'DWM. 2011 U.S. Dist. LEXIS 12813, at *3-*4 (D. Moni Feb. 9,

2011).

In el,aluaring whether the requirenenis ar€ met, cou.ts de "guided pdnarily

by practicll considerations, not technical distinctions." Southiest Ctr. Jbl



Eiolasi.al Dire/sit,I Berg.268 F.3d 810,818 (9thCir.2001). As rhe Ninth

Circuil has explainedr

A Liberal policy in fa\,or of inteNention seres both efficienl
resolution of issues and brcadened access to the courts. By allowing

larties with a practical interest in the outcome of a particular case to
inrenene, [couits] onen prevent or simplify tutu.e litigation involving
relaled issues; al the same tlbe, [they] allow an additional inrerested
pany to express its views before the coud.

Untud Stat6 r. Ciry ofLas Ahseles,288 F 3d391,397 -98 (9th Cir. 2002).

The State meets all four parrs ofrhe tes! and is entitled to intewene as of

nght.

A. I!e-A!!e4evGe!!.ere!!@
Whether a molion to inteNene-pemissive or otheNise-is considered

timely is ultimalely u! to the discretion ofthecoun. NAACP r. New Yolk,

413 U.S. 345, 366 (1973) ('Timeliness is to be delernined from all the

circumstahces. And it is to be detemined by the coun in the exercise of ils sound

disc.eiion; unless lhat discretion is abused, rhe count rulingwiLl not be disrurbed

on rcview."). ln tbeNinth C;cuir " ltlimelines is measured by refercnce to

'(1) the slase ofthe proceedins ar which an applicant seeks to inlervene: (2) the

prejudice to other laniesj and (3) the reason fof the lensth ofthe delay."'

Uaited Stdtd v Carpenter,29a F 3dIl22, tt25 (EJl Cit.20A1. citirs County of

Onnse 
'. 

Air Calif.,799 F.2d 535,537 (9rh Cir. 1986).



The Altomey General bas filed its Motion less than a week after th€ Tribes

filed their anended conplainr (Doc. 27). A motion io iDlervene at such m early

stage of the proceedings is timely. Citizew for Baldhce.l Use, 647 F .3d. 
^ 

897

(motion to in!€N€ne was timely lvhen filed less thm three months affer the

conp dinr a1d less rl"dl ,$o $eek, aier an ansqet.

B. The Attorner Geneml Has a Protectrble Interest Relatins
to the Subiect of th€ Action.

Whether e applicmt has a'tignificantly protectable" intercsl necessary lbr

intervention depends on: (i) whethe( the interest is proteclable under some law;

and (ii) whelher there is a relationship between rhe legally protecied inrerest and

lhe claims a! issue. Wildemess Soc'y,630F.3d d 1179. The two prongs oflhe

'.significantly prolectable" interest tesi are closely relaled because an apllicant

"has a suflicient inlerest for interention purposes ifit will suffer a practical

impairmenrofitsinrerestsasaresuhofthependinglitigation;'Calilonia4rcl.

LoclEel v uhited stdt1,450 F.3d 436,4,11(9!h Cir.2006). "Ahhough m

applicdr cmor rely on u inrerest rhat is wholly remote ud speculative, the

interention may be based on an interest thal is contingent ul)on the outcome oflhe

lirieati,on;' City of Etuerr"ille 
'. 

Rabinsan. 621 F .3d r25 l, I 259 (9ih Cir. 201 0)

(qrorinl Uaited States I Union Elec.. 64 F .3d I t52, 1162 (8th Cir. 1995))i ree

ako Uhite.l Sbtes \ Aeroj et Gehetu!, 606 F .3d 1142, | 1 50 (fth Cn. 201 0).



Here. the Attomey Genemlbas a significant interes! in protecijng and

preseninS the inregdty of the process for state-wide adjudicarion ofwaier rjghts

under lbe Montana Water Use Act, Mont. Code Ann. Title 85, chapter 2. This

interesr is pa.ticularly significant as il perlains to asuring the compliance ofthe

Adjudication wilb the waiver of federal and tibal sovereign immunity embodied in

the Mccaran Amendmeni, 43 U.S.C. | 666, which allows Montana slate cou.ts io

exercisejurisdiction over the water rights claims ofthe United Slates and Indim

lribes within Montana's bordets. See State et rcL Grcelyr. Cohfedeftted Salish

and Kootenai Tribes, 712 P.2d 754, 762 (Mont. 1985). The Montda Genenl

Stream Adjudication proceeds accordin8 to a specific slatutory process. As the

Montana Supreme Coun has explained:

Persons who claim wat€r rights lhat existed prior to July l, l9?3, werc
required to file sratements ofthei.claims, which de then conpiled
and examined by the D€panment ofNatural Resources and
ConseNation under rhe directionofthe WalerCoud. The water
Coun ften issues an interlocutory, lemporary preliminary, or
lrelininary deoee ofwater righls bas€d on lhe claims, on data Aom
rhe DNRC, on othe. infomation obtained by the walerjudge, and on
water compacts where applicable. Public notice ofthe decree prcvides
olportunhy for interested peBons 10 review md objecl to the decree
for good cause. The Waler Coun holds hearings on th€ issues raised
by the objections dd issues a final decree.

MontanaTraut Unlinitedr. Beaverhead Water,361 Mont. 77, 25 5 P.3d 179, 181

(Mont. 20 t l ) (intemal cilarions omitted).



Mon| Code Ann, $ 85-2-248(7Xa) requires the Water Court to join rhe State

of\4orrana. rlxoJgh lhe Anome) Ceneml. Lo cach warer Coun ca,e rn qfich:

( I ) a Departhent of Nalural Resources ad Conservation (DNRC) issue remark

placed on a waler rights claim dudng lhe examjnation phase sives rise to a

question ofnonperfection or abaDdonmenl and (2) thal issue renark ha not been

resolved through the clannanlt informal consultalion with rhe DNRC or during lhe

resuld cou6e ofthe objeclion process. The Srale's role in such cases isto ensure

the accuracy ofthe Adjudication so as to vindicale the Stare's constiluiionally

assigned rcle as owner of all the waler in Montma See Monl. Const. Ai| IX, $3.

In these cases, the Attorney GeneraL does nor represenr the interesls ofdy

panicular waler righls claimDt or objector, or other slakeholder in the

Adjudication. See Monr. Code Am. S 85-2-218(7).

Given tbe Attomey General's slalutory role in ensuring the integrily oflhe

stale-wide adjudicatioD prccess, the Tribes' claims lha! tbe pioceedings befoE the

State Courts threaten 10 violale lhat process and its on'8oing compliance with the

Mccffian Amendment direcdy implicate the Atlomey General's interests.

Moreoaer, the Tribev requesled relief-to enjoin the State Courls--could inpairor

impede the Adomey General's abiliry ro prorect and prcseNe the slate-wide

adjudicalion process through rhe State Coxns which also makes the Altomey

General's interest a "signifi cmriy prorectable interesl."



A proposed intenenor need only demonstrate that ihe outcome of litigalion

"may"'inpair or inpede" its legally prorectable interests, noi that impaimenr is

certain to occu. Fed. R. Civ. P. 24(a)(2); Un ite.l States r. C it! oJ Los Angetes,

Cal.. 288 F.3d 391, 397-98 (9!h Cir.2002). As described above, the Tribes'

requesred injunclive relief, ifgranted, could impede the Attomey Geneml's ability

'o p,olecr dd presene lhe \lare-q rde ddtJoicalion prcces,h oJgh rhe Srdte Coufls

and ensue its continued complidce with the requirenenls ofrhe Mccanan

C.

D.

The Attornev General's Interests Would Be Impaired or
Impeded by the Out.om. of the Litisation,

The Montana State Courts Cappot Ad€quatelv Repr$epl
the Attornev Ceneral's ltrterests.

Lastly, the founh requir€ment ofFed. R. Civ. P. 24(ax2)-ihat lhe Attomey

General's interests are not adequalely represented by m exisring pany-is satisfied

ilhe can demonstrate thal the represenration ofits interests "may be" inadequate-

See Citizehs fot Ralanced Use,647 F.3d at 898 (citins,4ra kaki v Ca/etdt1o,

124 F.3d 1078, 1086 (9th Cir.2003)). In deteminins the adequacy of

representation the Coud exahines lhree factors: "( I ) whether lhe interest of a

presenl parly is such thar it will undoubtedly make all ofa proposed intenenor's

arguments; (2) wh€lher the prcsent lany is capable and willins ro mak€ such

arsumenlsi and (3) whelher a lrolosed intervenor would ofer any necessary



elements to the proceeding that other par'lies would neglect." Id. Woti,tg AQkdki,

124 F.ld at 1080.

While the Stale Courls, lh€irjudges, dd rhe Atlomey Gene.al share an

interest in protecling and presening the inregrity ofMontana's siate'wide

adjudication process. as well as ensuring its on-going compLiance with the

Mccane Amehdment,lheir respeclive roles in the process are different. The

Altomey General's statutory role in lhe stale-wide adjudication process (Mont.

Code Am. S 85'2-218(7)(a) rcquires Altomey Generalto bejoined as alarry to

cenain claims), as well d his uncondirional rigbt to inrerene as a party in

unrcsolved claims (Moni. CodeAnn. $ 85-2-2a8(7)O)), and his particular interesl

in ensudng lhe complimce ofthe Adjudication wiih rhe Mccan€n ainendmenr,

makes his interest selarat€ and disrincl fron thal ofthe State Courts.

Fudher, though borh rhe State Courts ed rhe Attomey General nay have d1e

sme "ultinate objective" ofhaving lhe State Couds djsmissed fion this case,

neirher the State Courts nor lheir judg€s can be expected to make all rhe dguments

rhai the Attomey Geneml will nake because ofiheir differing roles in the

adjudicalion process. Tbe Slale Couls of the judges in rheir official capacities

detense oftheirrole in the adjudicarion lrocess will likely takepdoriry for then

ove. the Altomey General's interest.



ll. THE ATTORNEY GENERALMIETS THE REQUIREMDNTS
FOR PDRMISSIVE INTf, RVf, NTION.

Ifthis Courl denies the Attomey Geneml's requeslto interr'ene as ofdght,

the Anomey General respectfully requests, in the allemative, to be allowed 10

interuene permissilely uder F€d. R. Civ. P.24(b). Rule 24O) proaides two

avenues for pernissive inteNention-one specjfically for a govemnenl oflicer or

aseDcy, and another for any pe.son (including a sovemmenr ofice. or agency).

Here, the Anomey General may be gmnted permissive interrention under either

Rule 2a(b)(l) or (b)(2).

Fed. R. Civ. P. 2aO)(2) lrovides:

(2) By a Govemeni Officer or Agency. On timely motion, the
coun may pemit a federal or srate govemental officer or agency to
inleNene ifalartyt claimor defense isbased on:
(A) a shtute or executive o.der administered by the ofiicer or

(B) any rcgulation, order. .e.Luirebent, or asrcen€nt issued or made
under the statuie or executive order.

Herc, the Tribes' allegations dircctly implicate the adequacy and integriry of

the lrocess for state-wide adjudication ofwate. rights under th€ Montana Waler

Use Act, Mont. Code Ann. Title 85, chapler 2. As discussed above, the Montara

Water Use Act assigns the Attomey Geneml cerlain statutory obligations, as well

as affords hib certain rishts. see Monr. Code Am. S$ 85-2-2a8(7)(a), (b). rhe

Atrorney Cene.al also has a long-standing role in ensuringthe accur&yofthe



Adjudicarion and its conpliance wilh lhe Mccanan Anendnent. See,e.&,

State e, rcL Creely v. Confederdted Salish Koatenai Ttibes,'7 12 P .2d ar 762.

Thus, the Atomey General has a role in rhe adminislration ofrhe Montana Water

Use Act ud may be sranted permissive interyention under Rule 2aO)(2)(B).

This Coud nay aLso srmrpemissive interveniion pxrsuant 1o Rule 24(bX1)

when aD applicut for inrenenrion shows (l) independent gounds forjurisdiction;

(2) the moiion is limely, and (3) lhe applicant's claim or defense, and the main

actioh have a question ofiaw or fact in common. See Fed. R. Civ. P.z4(bxl)i

Kaatehai Ttibe of Idaho y. yeaenatl,3t3 F .3d t094, | 109- I I (9th Cir. 2002)j ree

dltu F/ieh^ afthe WiA Svan, et al. I Jewll, Ukitell States Fish and Wildlife

,SenLq er dL, Case No. CV-13-61-M-DWM (D. Monr. July l. 2013) (Doc. 16)

(srrrnb per s'ive inreNen ion ,o Srare sgencies.

Fiist, the Allomey General need nol establish independent grounds lbr

jurisdicrioD becaxse Tribes assert federal-questionjwisdiction under28 U.S.C.

S I 3 3 1, and fie Attorney Ceneral raises no new claims in his proposed motion to

dismlss. See Fteedoh Frcm ReliEion Faund. r. Geithher, 644 F.3d 836, 843'844

(9rh Cir. 201 l) ("We lhercfore clarify that the independenljudsdidional srounds

requircment does nor alply to proposed inteNenors in federalqueslion cases when

the proposed inrenenor is bolraisins newclaims.").



Second, as exllained above, ihe Attorney General's motion is tinely

because i! was at an eady stage ofthe proceedings-before all defendmts filed

answet. See F,hdfot Anihab I No/ton,322 F .3d 728, 735 (9ih Cir.2003)

(motion 10 inrenene was timely when filed "less rhan two nonlhs after the

plaiDtifs filed their complaint and belore the defendants filed an answer.").

Third, the cohmonality .equirement ofRule 2aO)(lXB) "does nor specit

any paniculd iDteresr rhd will suffice for pemissive inlervention." and "it plainly

dispens€s with dy requirement that the intenenor shall have a directpersonal or

pecuniary inleresl inthe subjec!ofrhe litigation." Kootehai Ttibe aflddho.

313 F.3d at 1108 (quoting 7C Wrighr, Miller & Kane, Fedeldl Practice dd

Proce.ture 5 1911 ,357-63 (2d. ed. I 986)).

Herc, the Atlomey General's interest in prcrecting and preseain8 ihe

inregrity ofrhe slate-wide adjudication process under rhe Montana Use Act. s

discussed in Section I above, demonsrrates a legally proteclable interest direcdy

lelaling to the subjecr ofthe action, and thus, easily meels the "common quesrion

oflaw and facf' requirement for permissive intervenlion.

Finally, in exercising its discretion, a coun must also consider "whelher lhe

inteNention will unduLy delay or prejudice ihe adjudication ofrhe rights ofthe

original parties." Fed. R. Civ. P. 24(b)(3). Montana\ timely application and

panicipation will not unduly delaythe case or prejudicethe original parlies.



CONCLUSION

For rhe reasons stated herein, the Aitomey Geneml .equests that the Coun

gant leave ro inrenene for the linited putose offiling a motion to dismiss.

Respecttully subnirted rhis 22nd day ofMay.2014.

TIMOTTry C. FOX
Monlana Attomey General
MICI{AEL G. BLACK
Assistmr Atromeys General
215 Nodh Sanders
P.O. Box 201401
Helena, MT 59620-1

ey, Lfu)J! 6
Assistant Attomey General
Counsel for hte^ enor -Defendant
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