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INTRODUCTION

Fo. the reasons stated in lhe Montana Atlomey General's (1he

Attomey General's) menorandum in suppon ofhis motion for leave to intervene,

the Attomey General soughr inteNenrion in rhis cale for the limited lurpose of

noving for disnissal ofthis case, dd there is no express o.implied waiver of

sovereign immunity byvirtue ofthis limiled intenention. See Southwest Ctr.

fol Rialosical Dire"rityr. UnitedStates Bureau al Reclandtton, 143 F.3d 515,

5 19-20 (9th Cir. I 998) (fecognizing slate interest in intenening for purpose of

seeking dismissal). In filinsthe motion to disniss and this nemorandum in

suppor'l, the Attomey General does not waive the State of Montma's sovereiSn

immunity from suit nor consents to be sued with regard 10 any issue or claim now

or hereafter presented in lhis case or otherNise. and expressly reserves its

sovereiSn immunity fron s!il.

ln seekiDg ro intenene in this case, the Anomey General does not represenr

the inlerests ofany other pany, any paticuld water dght claimmt or objecror, or

any oihef slakeholder in the Montua General Stream Adjudication (the

Adjudicarion). This is true ofrhe Atrorney General's pa.ticipation in other cases in
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the Adjudicarion as well. See, e.a. , Appellanl's Openins Biel l\ Heaillan.l r.

Srare, DA 12-0759 (filed wirh rhe Montma Supr€me Coud March 15,2013) ar 4.1

The Confederated Salish and Kootenai Tribes Che Tribet, lhe United States,

the State ofMonlana, the Flarhead, MissionandJocko Inigalion Districts, as well

s mmy individual in igalors and landowners lrave spent decades tring to reach

asreemenfuegarding waler righls on the Flathead Indian Resenarion (rhe FIR).

the iDabiliry ofrheparties to reacb a negotialed agreement h6 spuned lhe filing of

severai lawsuils in both federal and slate couds concemins water rialtis on lhe FIR.

This aclion is rhe fifth

water rights reLated to

The prcseDt acrioD was filed by rhe Tribes in direct response to three

lawsuits filed in Monlana's Tweniieth Judicial Disiricr Coun and Water Coun

sMlss(PnoPos[D)

ofsixlending lawsuirs specifically conceming owne6hip of

the Flarhead Indian Irisarion Project (he FIIP). '

'Available on the Montana Supreme Court's website all
htlp:/Aupremecouf docket.mt.gov/viewDA%201 2-0759%2oAppellant%2o-
%20Briefltd= 1F44177C4 7 2,49'4529 BD79-3 9941,1A 1 I 581 ] )

' Three oflhe six other lawsuits are pending before the Twentierh Judicisl
Dlsld|t (lt esten Mohtaha Wdtet Users Asociation r. Miss i(,n lftigatian Distict,
er al, Case No. DV- l2-3 27; and, Ingrahan I Fldthead Joi"t Boad o/ CantroL
Case No. DV- 13 - 105; 1, Re : Water Ri$ht Owhe\ Flathedd Joint Boad of Connal
ofthe Flathedd, Mission and Jockn Itigation Districts I Unite.l States Bureau of
Ia.lidn Alfairs, Case No. Dv - I 3-3 13); one lawsuit is pending before the Montea
'l\tatet Co\tt (In the Matter of the Adjudicatian of E i$tihq dh.l Resened Rights to
the Use of rfatel, Both Su$re ahd Uhderyrcuhd, ofthe Federat Flathead Indiah
Resetwliah, Basin 76L,In Re: Water Right Oihe/, Flathed.l Joitt Boar.l oj Coktlol
ofthe Fldthed.l, Mision dkd Jocko lrrigation Dhnicx, Case No. WC'2013-05); ed
the other lawsuil ispendingbefore this Coun (,F/drread lrligatio, Districtr.
U,,7e./.tiarer, Cae No. l4-cv-00088-DLC).



(collecrively "State Courts"). Specifically, the Tribes seek declearory and

injunctive relief against the plaintiffs in lhe pending $are court lawsuits and

agains! the slate coufis ddrheirjudges.

Tbe Atrorney General seeks disoissal based on lack ofsubjecr maner

jurisdiction under rhe ripeness docrrine pursuaDt to Fed. R Cjv. p. l2(bx1). The

Attorney General also requests ihis Coud ro abstain from exercjsinSjurisdicrion

over lhe Tribes' declaralory reliefclaim in favor ofrhe Adjudicarion.

The Slate Courls have also filed a motionlo disniss (Doc.29), bur have

limited rheir motion to tbe case against them. The Adomey ceneral tully suppolts

the Staie Couns' motion to dismiss md brief in suppor.t. Ho\reler, in order to

avoid duplicating much ofthe Stat€ Coufis,notionro dismiss, the Altomey

General linits his arguments to those requiring dismissalor sray oftbe enrire

lawsuii and rhose in which additional information may aid rhe Courr.

BACKCROUND

Several events precede the presenr lawsuir. First, a waler compac! was nor

approved by the Montana State Legislaturc, the Tr;bes and the United States lrior

to July 1,2013--the sunset dale ofthe suspension of lhe generat adj udicarion of

reserved Indian water rishts and fedeml reseNed water rights as prescdbed by

Montana Law. S.e Mont. Code Ann. g 85 -2-217. Second, the Flarhead Joint

Bodd of Control (FJBC) comlrised of the Flarhead, Mission and Jocko Irigarion

rsMrss(PnoPos[D)



Dislicls, dissolved on December 12.2013. Third,rhe dissolvedFJBC filed a

complainr in rhe Twentieth Judic;al Disrrici Coud seeking not only ro have

owne'ship ofrl e drssol\eo I JBC c ds.ers- he \arer riShr, clarm. filed b) rhe

dissolv€d FJBC on behalf of its menbers and individual irisalors-detemined,

but also to declare the nature and anribures ofthe warer rights claims. Lastly,

lhe dissolved FJBC filed a notion;n Water Courr(Case No. wC-2013-05) making

ihe same argumenrs dd requesting the sme relief contained ;n ils conplaint filed

in Montana's Twentieth Judicial District Court.

In apparcn!response to these evenrs, the Tribes have filedihis lawsuir

seeking declaratory and injunctive reliel allesins rhat rhe pending actions jn the

Slate Coxfs (as discussed above) threaten !o violate the Mccman Amendment,

43 U.S.C. $ 666. More specifically, the Tribes assert thal the Mccamn

Amendnent requires comprehensive ("i,refrese") adjudication while lhe p€nding

aclions consrirure piecemeal adjudication in the absence ofnecessarf, and

indispeDsable parties-rhe T.ibes and the Uniled States. (Doc. 27, fl 9, !p. 40-4 I .)

Consequently, rhe Tribes seek to enjoin the State Courts, and now theirjudges,

liom proce€ding wirh rhe pending actions because they fear the Stale Couns may

issue inconsistent or conflictins rulinss, md in doing so may wasle judicial

resources by ultimately issuing ajudementthat is unenforceable againstthe Tribes

and lhe Uniled States. (Doc.27,1lll7, 11, 14,p!.40-41.)



The Tribes also seek a declaralory ruling that the warer rights for the FIIP

belongtothe United States-as opposedlo, among orher possibililies, lhe dissolved

FJBC, the Flathead, Jocko and Mission inigalion districts or individual inigalors

sesed by rhe FIIP-and that the Uniled Stalet rights for warer used on the FIIP

derive ftom the Tribes' own waler righrs eslablished pursuan! io the Hellgae

T.eaty of 1855. (Doc. 27, fl!12,5, pp. a2-43.)

The Attomey Gene(al has a significant interesi, as borh lhe chieflegal ofiicer

ofthe Slare of Monlana and as a resuli ofhis $arutory role (s?e, e.9., Mont. Code

Ann. $ $ 85 2'2 I 2, -248), in prorecdns md presewing the intesrity od orderly

conduct ol the Adjudication so d to vindicate the Slate's roleunder Mont. Const.

An.IX, $ 3. See also Men. In Supp. Of At1'y Gen.'s Mo| 10 InteNene

(AG InteNention BrieD at 9-l L This interesr is panicula.ly great as it peiarns to

asurinS the conpliance ofthe Adjudicarion with the waiver offederal and tibal

sovereisn immuniry embodied in rhe Mccanan Amendmenr,43 U.S.C. $ 666,

which allows the Monlana Water Court to exercise jurisdiclion over the water rights

claims ofrheUnhed States and Indiantribes within Monldat borders. See Srare

a': rel. Greely I Confederdted Sdlish and Koatehai T/ibes ,212 Mont. 76, 712 P.2d

7s4,759,62 (1985).

In furtherance oflhese interesrs. the Attomey General also moved for

le ve to fi|e aniad curbe briefs in two ofthe lawsuits pending belore rhe

rsMIss(PRoPosED)



State Courts.,See,4nicrr Crr'4eBrief (Prcposed) filed in Monuna Water Coun

Cse No. WC-20 13-05, attached as Ex. D (without exhibilt to AG Inletrention

wief see alsa Anic6 Cu/iae Brief(Proposed) filed in Montana's Twentieth

Judicial District Court Case No. DV-13 105, attached as Ex. C (without exhibits.)

to AG Inlervenrion Briel

In his anicrr crriae brieflodged with Tw€ntielh Judicial District Coun, the

Attorney Geneml urges the coun !o dismiss the dissolved FJBC'S reqxest lbr a

declaratory judgment as to the validily of certajn wate. rights claims dd rheir

elemenis dd characteristics because such deteminarions de wirhin the exclusive

jurisdiction ofthe water Courr. Ex. C. AG Inreflention Brief at,1-5. The Attomey

General also asks thal the district court bed rhe juisdiclional issues in nind when

considering sinilar rcquests inrelated lirigarioD. 1d at 5, n.3.

with respect !o the similar lawsuit pending before the Water Court, the

Attorney General\ proposed anrc&r cu@ebriefasks the coun io either dismiss

thedissolved FJBC's declaratoryjudgment morion, orin the aLtemalive, hold it in

abeyance pending the TribeJ filing ofils claims or other developmenls-such as a

negoliated settlemenf-thar mighi ameliorate or elininate the need for adversarial

litigation ofthe dissolved FJBC'S and Tribes' clains. Ex. D, AG Inlelvention

Briefat 6-8.
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Should rhe Montana State Courts follow the suggestions ofthe Altomey

General, the lawsuilspending before lhem no longerpose the potential for

inconsistent lulinss, liecemeal adjudication or violation ofthe Mccman

Amendment. Rogardless ofany subsequent acrion fiat may or may not be laken by

lhe State Couts wirh regdd to the pending lawsuits, lhe Anomey General asks this

Cou.! 10 dismissrhe TribeJ claim for injunctive rclief for lack ofajusticiable

conlrcversy. and absrain from exercising.jLrrisdicrion over the TribeJ declaratory

reliefclaim in light of lhe ongojng Adjudication.

ARGUMfNT

I. THE TRIBES'CLAIM FOR INJUNCTIVI] RELIEFIS NOT
RIPE AND SHOULD BtrDISMISSDD.

The Tribes' claim for injunctive relief is not ripe for adjudication and should

be djsmissed fo( lack ofsubject matterjurisdiclion. Fed. R. Civ.P.l2(b)(l).

Anicle lll ofrhe Constilution limirs lederalj udiciaL lower to deciding "caseJ' dd

"con1|ove6ies." U.S. Cons| Art.III. $ 2. The cde-oFconlroveNy requirement

mandales lhat assened claims be ripe before a federal court exercises jurisdiclion

overtJ^en. Nationdl Palk Haspitalily As n y. Depdftnent oJ the Interiol,

518 U.S. 803,807-08 (2003). Ripeness isconprised oftwo componentsl

constiiutional ripeness and prudenlial dpeness. Thahas I A"choldge Equal

Rishts Conn'n,220F.3d1134, I138 (9thCir.2000)(e,6a,c).

rsNirss(PRoPos[D)



"The constitutional ripeness ofa decla|aloryjudgment acrion depends upon

'whetherrhe facts alleged, underallthe circumstances, showthatthere is a

substdrial controversy, belween parlies having adverce legal interests, of sufficienr

inmediacy md realily lo wana rhe issuance of a declaratory judgmenl.' This

posiiion indicates a 'substantial controveNy' between the pariies thar is

immediare-" a/,rea.lrarer r. Braren,338F.3d97l,975 (9th Cir- 2003) (quoting

Maryland Cdsnltr r. Pacifc Coal & Oil,312 U.5.270,273t dccor.l Cehtral

Montaaa Electric Power Co Op. r. Bohheri e PNer A.lnin , 840 F .2d 14'72, \474

(9th cn. 1988).

Prudenlial ripeness "requires more thorough consideralion. 'In evaluating

the prudential aspects ofripeness, our dalysis is guided by two overarching

considerarions: [1] the fitness oflhe issues forjudicial decision ed [2] the

hatdshi! to the pafies ofwithholding courl consideralion."' 3/arex, 338 [.3d

ar 975 (q\oring Thahas, 220 F-3d at I 141 (internal quotation marks orniited)).

As was the csse in B/d/en, prudential ripeness is no! net in this case because

the Tribes' injunctive ielief claim is not yet fit for decision. "Wherher an issxe is

'fit fordecision [depends on whelhef] the issuesmised are pdnarily lesal, do not

rcquire fufher factual development, and the challenged action is final."'

Montdnah s fo/ Cann"ni, Da. ' Mod,2014 U.S. Dist. LEXIS 32896. *7

(D. Mont. March 12,2014) (quoting B/a/en,338 F.2d a! 975 (citalion omitred).



Here, the MoDtda State Courts have yet 1o detemine whether they even

have thejufisdicrion to entertain rhe complained oflawsuits. The water Coun,

recognitngjurisdiction is m issue, has ordered the panies in that cse to brieflhe

jurisdictional issues. To date. in the lawsuirs pending before the Twentieth Judicial

Dislict, the Court has nor ruled oD the jurisdicrional issues. Cledly turther factual

development isnecessary in the Stale Court's regardingjurisdiction. There is

cunenlly no issue as ro whether the Slare Courls are presenrly impoperly

exercjsing.jurisdicrion.

Furthe.. in bringing this action to enjoin the Sial€ Couds ,nd theirjudges, the

Tribes assume the Stale Coufs and judges will aci contrary to fedeml law rarher

thd follow it even thougb they have been instructed to do so by borh rhe U.S.

Supreme Coxrt and the Montana Sxprene Coun. See Arizoha r. San Ca as Apache

r/1,., 463 U.S. 545, 5 7l ( I 983) ("State courts, d much as federal courts, have a

solemn obligarion to follow lederallaw."); se? also,trare exrel. Grcely,7 t2 P.2d

ar 765-66 Gtate courrs mlIst follow federal law ro delennine rribal rcseryed waler

rishts). Because the Tribes' claim for injunctive relief is premature, this Cou.l

should dismiss ir for lack of subj ecr maiter.juisdiclion. Fed. R. Civ. P. I 2(b)( I ).
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IL IT THIS COURT DISMISSES TIIE TRTBES' INJUNCTIVE
RELIf,T CLAIMDUE TO RIPf,Nf,SS, THIS COURT SHOULD
EXERCISf, ITS DISCRETION AND ALSO Df,CLINf, TIIf,
TRIBAS' CLAIMS FOR DECLAXATORY Rf,LIf,F.

The Declaratory Judgment Act,28 U.S.C. S 2201(a), makes a'lexrual

cornrnimenL ro di\ e ior' by spec.rying rhcr a co!,r uJ) oecld"e li salrs ri8hrs

ihat "confers a discrerion on the couns ratber than d absolute right upon the

litiganr." trihah r. Sereq Fdls,515 U.S.287-88 (1995) (citarions omined). A

In B',7&art, the Sulreme Couft articulaled thee faclors that couris should

consider when deciding wherher ro eDtertain a declaratoryjudgmenl adioni

(l) avoidins "needless determinalion of sla!€ law issues";(2) discouragins "forum

distict courl h6 discretion nor 1l) entertain a decla.atory judgmeDt acrion "even

when lhe suit otheNise satisfies subject mafi,erjurisdidional prerequisiles."

l/,lto",515 U.S. at 282 (citlng Brillhart v E cess I/a. Co. of Ahericd,316 U.S.

49r (1942).

A. The Bril/rarr Standard Supports Disnissrl.

In ltliror, the Suprcme Coud held rhat lhe discretjonary slandajd of Brillha*,

andno1the "exceptional circxftsranceJ' lesr developed in Colorado Riwt, conllds

a districr coun's decision ro stay a purely decldatory jud gmetr actiolr. Wikot,

515 U.S. ar 289-90. Here, because rhe Tribes' claim for injuctive relief is not dpe

(see discussion in Seciionlll(A) above), dd no odrer claims exist. the d/,7/rarr
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shopping'; and, (3) avoidins "dullicative litisation." Gowrnnent Etuplq,ees

I^t. r. Dizol, 133 F .3d 1220, 1225 (9th Cir. 1998) (en , anc) (cjrine Contbehtat

Casualty r. Robsac Indus..947 F.2d 1367, 1371-73 (gth Cir. 1991).

Thoush the presence ofa federal law ssue

In addition ro fie artllrdlt facto6, the Ninlh Circuit has also looked ar o$er

conside.ations such as whether the decldatory etion wiLl: (l)"seltleallaspectsof

rhe conrroversy"; (2) 'terye a useful lurpose in clarirying the legal relations

at issue": (3) result in one party oblainins "a res judicata advantage"; or (4) "result in

entmglement belween the federal dd state court systems." Dizol.I33 F.3d 1225,

n.5, (gloiry Aneti.a. Stdtes las. I Keams,15 F.3d 142,145 (9th Cir. 1994).

Regardles, in applyinglhe Artlllalr factors. the districl coun "mus! balance

concehs ofjudicial administrarion, comity, and fairness ro lhe litigants."

real,s, 15 F.3d ar 144 (quorilng Chahberlai, y. Allstdte Ins.,931 F .2d 136t, 136l

(91h Cir. 1991)).

exercising jurisdiction, the circumstances of thh

Tribes seek a "decldation of oMeiship to frame

for inigation on the FIR will be adjudicated and

nomally weishs in favor of

c4e dictate otheN;se. Here, the

the federal Law under which water

quantified in a prcper gene,al

rishrs adt ud rcarion. rDoc. 27 ar 8. 11 2d). Ther:.uan,eora

'de. ara ion ofo$nehhip a\ a md.rer or bdera ldq neceisffily impli.ater rl'e



pariieJ stale water rights claims, if dy, and infringes on an imporldt state

adminislrative process-rhe Montma General Sirean Adjudication.

Moreov€r, rhe issudce ofa"decldation ofown€rship" will not settle all

aspects ofthe contrcverey between the parties. This CoM's declararoryjudgmenr

wouldlrovide norelieftothe paniev ultimate conlroversy-lhe quantification of

fte laniev water rights ihrough the Adjudication process. The comlrehensive

natue offie Adj udicarion also weiShs in favor ofabstenlion because all ofthe

questions in conlroversy can best be settled ildone all logether in one action.

Fudber, the Ninth Circuil has insrructed lhat "cou.ls should generally

decline to entedain r€acrive declaralory actions." Dizal,l33F-3darl22tseealso

Robsac,947 F .2d ar l3'7 l -'7 2 (dismissal wananred due ro "defensive or r€active"

naturc ofthe action and whe.e plaintiffmerely soueht to obtain "a tacticai

advantage frcm lirigating in a federal forun."). The reaclive nature ofihis lawsuit

is self:evident from the TribeJ request to enjoin the State Couits and judges. But

for rhe pendirg siaie court proceedings, the Tribes would nor be seekine rclief in

Therefore, this Cou.l should decline to enteruin the Tribes' declaratory

reliefclainand dismiss rhis case.
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ITI. ALTERNATIVELY, TIIIS COURT SHOULD DISMISS THE
TRIBDS' LAWSI]IT ON ABSTENTION GROUNDS.

GeneraLly, where a federal courl has subject matter jurisdiction, i! also has a

"virlually unflagging obligarion" to exercise rhat jurisdiction, even ifs action

conceming the sme maner is lending in $are coud. Colotudo Rirer Wdter

Co6eNatian Dist. r. UhiledSrdres 424 U.S.800,817 (1976). "Onlyinmrccases

will 'lhe presence ofaconcurent state prcceeding' pemit the disrricl coun to

disniss a concurent federal suit'for reasons ofwisejudicial administrarion."'

R.R Stteet & Co. v Trdrspart las., 656 F.3d966,977-78 (9th Cir. 20l l) (quotins

Calonda Rtuer,424U.S.ar 817). This case prcsents rarc and extmordinary

circunstaNes wadantingthis Courl's abstention from lhe exercise ofjurisdiclion.

A.@.
Generally, the Supreme Court's decision in L@gel and ils progeny direct

federal courls to abstain fiom grmring declaratofy or injunctive reliefthat would

inte.fere with pending statejudicial proceedings. Youhser I Haftis.4oIU.S.3'7,

10-11(1971), Sdnuels I Mackell,40lU.S.66,73 (t911) (holding that "where an

injunction would be impermissible under these principLes, declaJatory reLief should

ordindilybe denied as well"). This is true even ifa f€deml plaintillis nol a party

to m onaoing state proceeding where, as is the case here, the federal plainriffs

inrerests de "so intertwined with those ofthe state cour! party t[r direct

int€rference with the state courl proceeding is inevilable." Grcenr. Cilyaf
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r"cson,255 F.3d 1086, 1100 (qh Cn. 2001) (er 6a,.). ovemled on other

srortds. Gilbertso" y. Albt ?}l,381 F.3d 965 (9th Cir.200,{).

"The yo&raelabstention is basedupon four elem€nls: 1) slate-initiated

proceedings arc ongoing, (2) the state proceedings implicate imporlanl state

interesrs, (3) federal claims can be raised h the state proceedinss, md (4) the

courtis action would enjoin or have lhe p|actical effect ofenjoinins, onsoing state

prcceedinss." Mahtahans for Connunity Der y. Mol, 2014 U.S- Disr. LEXIS

32896, * 10-11 (citins,4uerhow.eBe/genr Radeh,495 F.3d 1143 (9th Cir.2007)

(citing rhe first three facton ftom Mid. esex CaunE Ethics Connittee ti. Garcleh

State Bdr Ass \ 457 U.S- 123,431-34 (1982), dd rhe founh factor from

Gilbe*soh r. Albrisht,38lF.3d 965,978 (gth Cir. 2004) (e, ra,.)). Here, all four

Yolraer elements are satisl'led.

RegddinA the fiNr md second elements. "wherher or not rhe mderlying

action is slate-initiated is more lrolerly considered in relation lothe second

element (whether the slare lroceedings implica!€ nnpodant state interests), not the

firstelement." Mo"ta%ns fol Connuniit Der, at + 12, n.I..ciring Potlerc Hills

Ldn.l.li v Catuq, ofsolano,657 F.3d 876,883, n.7 (9th Cif.2011). Here, while

the ongoing $are prcceedings werc not state-initiated, there cm be no doubt that

they all implicaie an inponad state interest-the Adjudi,cari,on. State a rc|.

Greel!, 7 12 P.2d 
^t 
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Ar ro rhe!hirJ elemenl. upon flirSoflhe Tribes qarerngtrscl.in'.$e

Tribes, as welL drhe other palties, will have the tull opportunily io raisethei

federal clains in the Adjudication and in which rhe Montda Water Court is

requircd to apply and follow federal case Law See Arizona v Sd Callos Apd.he

Ttibe,463 U.5. 545,5'7 | (1983) ("Stare courts, as much as federal courts, have a

solemn obligation ro follow federal law")i ree ako Sidte ex tu|. Gleely, 712 P -2.d

at 765 66 (srate couts musi follow federal law to detemine tibal resewed water

righrs).

The fouith md final elemenl is easilymetbythe Tribes' requested relief-to

enjoin the Slare Courts, and now individualj udges, from 'lakins any action to

delemine who owns water r;ghts, or claims to water rights made available ihrough

any FIIP inigation facility, srructure, reseruoirditch or other means." (Doc.27 at

.+4.) The Tribes' requesled reliefclearly inlerferes with ongoing slate proceedings.

See Mantakaks fol Connuqity Dey. ar+\3tsee alsoGteeh v Ci') ofTucson,255

F.3d at I 094 ("lTlhe lda,gel doctrine applies only when . . . the fedeml relief

soughl would interfere in sone mener in the state court liligation.").

B. Alternativelv. the I actors Set Forth ip Colrralo ,Ritel Weish ip
Iavor ofAbstention.

The U.S. Supreme Court has held rhd, for reasons of"wisejudicial

administmiioD," federal courls should generally absrain in favor of stale-courl

general stream adjudications. Cobrado Rirer Water Coksendtian Dist r.



unitedstdt^ 424u.s.800.818 (1976). "lwlhere borh the state and tbe federal

lroceedings arc iniheir infancy at the rime ofa motion ro dismiss the fedeial

proceeding, borh Cdlo/dlo n iret and Sdn Ca/los Apache r.tre indicate that absent

unusual circunstmces. the federal court should defer to the s!a!e proceeding."

Unite.l States r. A.lai\ 723 F.2d 1394, 1405 (9th Ci.. 1983) (citingSd, Carlor

ApdcheTlibe,163U.5.^rs71). Such is ihe case here.

Undet the ColaQ.lo Rirer absrention doctrine, a distict coult must conside!

whether a parallel federal cout case presents exceltional circumstdces in which

consideralions ofwisejudicial adminislration-jn particular, the need to conseNe

judicial .esources and lromoie comlrehensive disposition of litisarion-couns€l

againsr exercising jurisdicti on. Moses H. Coae Meho/ial Hosp. r. Mercury ConsL.

160 U. S. l , 15 ( 1983); Colo/a da Riwr, 424 U.S. at 8\'7 .

Ninth Circuit cases have reco$ized eighr ficrors for assessing the

appropriareness of dismissal or stay uder the Crlr/ado nlrel doctrine: (l) which

coun first assumedjurisdiction over any properly at stake; (2) the inconvenience of

the federal forum; (3) the desire to avoidpieceneal liiisatioq (4) the oder in whicb

the turums obta;ned jurisdictiory (5) whelher federal law or $are law lro1,ides the

rule ofdecision on rhe merits; (6) whether the state coul proceedings can adequateLy

prctecl the rights ofthe federal liriganrst (7) the desire to avoid forum sboppingi dd.
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(8) whether the s!a!e courl lroceedings willresolve aLl issues beforetbe federal

cou.t. R. R. Srreer & Co. r. Trcnspaft Ins , 656 F .td 966, 978-79 (9tb Cir. 201 I ).

The Colorddo Rive/ abstention doctdne is not subject to precise rules, but

mlher should "be applied in a pragmatic, flexible manner with a view to the

rcalities al hand," laking inlo account "both the obligarion to exercisejurisdiction

and lhe combinarion offacrors counseling against that exercise." See Morer /{

Cone,460 U.S. at |6t Cololado ftrel,,124 U.S. at 8I8-l9. "Theweighttobe

given to any one faclor may va.y greally from case to case, depending on the

particlla. selting ofihe case." Moses H. Coke,460U.S.^t16.

ln Coldrald nlrel, the Supreme Coun found tbe Mccamn Amendment's

general poLicy to avoid piecemeal liligation to be rhe mosr impoiant frctor. .tee

Calorcda Rirer,424U.S.ar 8l7-20. In bringing this lawsuifihe Tribes pr€senr the

very sabe potential for piec€meal adjudication rhat rhey argue is theatened by the

ongoinS state coxn proceedings. Further, as was the case h Colotq.lo Rtueaterc

lhe comprehensive narure ofMontana's General Strean Adjudication weighs

heavily in favor of this Court's abslention. 1A

The Tribes are likely to assen compeling claims to warer used on the FIIP,

and the Tfibes' deadline to file lhose claims is June 3 0, 201s-atproximateLy

13 months ftom now. See Monr. Code Ann. S$ 85-2'217 ar.d -702(3). To

proceed with a detemination ofthe various water riShts claims associaled wirh
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the FIIP ah€ad ofihe filins ofrhe Tribes' claims or oflhe expiration oflhe

deadline to do so runs a very great risk offfeating the sonofpiecemeal

adjudication that rhe Montana Supreme Court cautioned aBainsr in Conf.deruted

Salish dhd Koatehai T/ibe.s r.,t rrr.2002 MT280,312 Mont.420,59 P.3d 1093

2002). This would risk rhe Adjudicarion's compliece wirh fte Mccaran

mendnent and the Slate Coufs' .jurisdiction over the adjudicarion of federal and

ribaL$aler" gflcclsirc. Sp? Statp e',pt G'?el)-1)2 P 2d at-66.

In light ofthis state ofatTairs, rhe Atromey General subnirs that the Couf

should eilher dismiss the Tribes' lawsuir or in th€ altemative, hold it in abeyance

pending the Tribes' filing ofils claims or ofotber developments that might obviate

rhe heed for considemlion. I1 renains possible, fo. example, that a negotiated

setrlemenr ofall ofthe Tribes' waler.ighrs clains might be reached prior to the

Tribes'deadline lo file water rights claids in a mmner that would ameliorate or

eliminaE rhe need for the adveBarial litigationofthe Tribes'claims. The Altomey

General would welcome such a developmenr.
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CONCLUSION

ror lhe foresoir 8 redson\. .l'is Cour sl'ould d snrs. fiis acLion.

Respeclfully submitted rhis _ day ofMay,2014.

TIMOTIIY C. FOX
Montana Attomey General
MICHAEL G. BLACK
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