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Welcome to the Montana Public Safety Officers
Standards and Training (POST) Council

The Council was formed in 2007 under § 2-15-2029, MCA as an independent
quasi-judicial board. As allowed by statute, the Council adopted Administrative Rules in order
to implement the provisions of Title 44, chapter 4, part 4, MCA. Per § 44-4-403, MCA the
Council is required to set employment and training standards for all Public Safety Officers as
defined in 8 44-4-401, MCA and in addition the Council shall provide for the certification or
recertification of public safety officers and for the suspension or revocation of certification of
public safety officers.

Our Mission: To ensure competency & promote quality performance by public safety officers
by establishing, maintaining & promoting excellence in standards and training.

Our Vision: The public is safe, secure & has confidence in and respect for Montana Public
Safety Officers.

History of the POST Council: The Montana Peace Officer Standards and Training Advisory
Council was initially created during the 1971 Legislative Session in a roundabout way. The
Council was conceived in response to a growing body of Federal caselaw and numerous research
studies regarding the necessity of training standards in law enforcement. There were actually
two bills brought before the Legislature creating POST. One bill would place POST under the
Montana Board of Crime Control, the other would place POST under the Attorney General. The
bill placing POST under the control and authority of the Attorney General passed both houses of
the Legislature, then was vetoed by the Governor as unconstitutional. The Governor issued an
executive order creating POST and placing it under the control and authority of the Montana
Board of Crime Control. The Council was continued by executive orders until 2007.

The first meeting of the Montana POST Advisory Council was held on September 21,
1972. In 2007, POST underwent a major makeover. First, POST’s name was changed from the
Montana Peace Officer Standards and Training Advisory Council, to the Montana Public Safety
Officer Standards and Training Council. The Council had already been providing standards and
training for public safety officers, the 2007 name change just made that apparent. Second, POST
was made an independent agency, separate from the Montana Board of Crime Control and only
administratively attached to the Montana Department of Justice. Third, POST was made a quasi-
judicial board as defined in Montana statute. POST was also given the ability and authority to
promulgate its own rules. The Council expanded from eleven members to thirteen. Finally,
POST was given two positions: an Executive Director, and an Administrative Assistant.

In 2008, POST promulgated its first set of Administrative Rules of Montana (ARMS). In
2010, POST was able to hire a third employee: an investigator. In December of 2014, POST
completed an overhaul of its ARMs and has made amendments in 2017, 2018 and 2019. POST
introduced legislation in the 2019 Legislature as well to continue in its duties to provide for the
certification and recertification of public safety officers, the suspension or revocation of
certification of public safety officers, and to conduct and approve training. HBs 98 and 99 were
passed and became effective on October 1, 2019.

During the 2019 Legislative Session, the Legislature passed HB 684, which has placed
POST staff under the Department of Justice as the Public Safety Officer Standards and Training
Bureau. This legislation is effective through June 30, 2023.
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STAFF CONTACT INFORMATION

Eric Gilbertson, Bureau Chief
Phone: (406) 444-9976

Cell: (406) 438-7253

Fax: (406) 444-9978

E-Mail: eric.gilbertson@mt.gov

Katrina Bolger, Paralegal/Investigator
Phone: (406)-444-9974
E-Mail: kbolger@mt.gov

Mary Ann Keune, Administrative Support
Phone: (406)-444-9975

E-Mail: mkeune@mt.gov

Tina Cranmer, Administrative Assistant
Phone: (406)-444-9964
E-Mail: tina.cranmer2@mt.gov

Mission Statement:

To ensure competency & promote quality performance by public safety officers by establishing,
maintaining & promoting excellence in standards and training.

Vision Statement:
The public is safe, secure & has confidence in and respect for Montana Public Safety Officers.

Duties:

The Council is responsible for establishing basic and advanced qualification and training standards for
employment of Montana’s public safety officers, as defined in MCA 44-4-401.

In addition, the Council:
e Conducts and approves training
e Provides for the certification and re-certification of public safety officers
e Is responsible for the suspension or revocation of certification of public safety officers
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Contested Cases

2-4-601. Notice. (1) In a contested case, all parties must be afforded an opportunity for hearing
after reasonable notice.

(2) The notice must include:

(a) astatement of the time, place, and nature of the hearing;

(b) a statement of the legal authority and jurisdiction under which the hearing is to
be held,;

(c) areference to the particular sections of the statutes and rules involved,

(d) ashort and plain statement of the matters asserted. If the agency or other party is
unable to state the matters in detail at the time the notice is served, the initial notice may be
limited to a statement of the issues involved. Thereafter, upon application, a more definite and
detailed statement must be furnished.

(e) astatement that a formal proceeding may be waived pursuant to 2-4-603.

2-4-602. Discovery. Each agency shall provide in its rules of practice for discovery prior to a
contested case hearing.

2-4-603. Informal disposition and hearings -- waiver of administrative proceedings --
recording and use of settlement proceeds. (1)(a) Unless precluded by law, informal
disposition may be made of any contested case by stipulation, agreed settlement, consent order,
or default. A stipulation, agreed settlement, consent order, or default that disposes of a contested
case must be in writing.

(b) Unless otherwise provided by law, if a stipulation, agreed settlement, consent order,
or default results in a monetary settlement involving an agency or the state, settlement proceeds
must be deposited in the account or fund in which the penalty, fine, or other payment would be
deposited if the contested case had proceeded to final decision. If there is no account or fund
designated for the fine, penalty, or payment in the type of action, then the settlement must be
deposited in the general fund.

(c) If astipulation, agreed settlement, consent order, or default results in a nonmonetary
settlement involving an agency or the state, settlement proceeds, whether received by the state or
a third party, must be recorded in a nonstate, nonfederal state special revenue account established
pursuant to 17-2-102(1)(b)(i) for the purpose of recording nonmonetary settlements.

(2) Except as otherwise provided, parties to a contested case may jointly waive in writing
a formal proceeding under this part. The parties may then use informal proceedings under 2-4-
604. Parties to contested case proceedings held under Title 37 or under any other provision
relating to licensure to pursue a profession or occupation may not waive formal proceedings.

(3) If acontested case does not involve a disputed issue of material fact, parties may
jointly stipulate in writing to waive contested case proceedings and may directly petition the
district court for judicial review pursuant to 2-4-702. The petition must contain an agreed
statement of facts and a statement of the legal issues or contentions of the parties upon which the
court, together with the additions it may consider necessary to fully present the issues, may make
its decision.

2-4-604. Informal proceedings. (1) In proceedings under this section, the agency shall, in
accordance with procedures adopted under 2-4-201:



(a) give affected persons or parties or their counsel an opportunity, at a convenient time
and place, to present to the agency or hearing examiner:

(i) written or oral evidence in opposition to the agency’s action or refusal to act;

(i) a written statement challenging the grounds upon which the agency has chosen to
justify its action or inaction; or

(iii) other written or oral evidence relating to the contested case;

(b) if the objections of the persons or parties are overruled, provide a written explanation
within 7 days.

(2) The record must consist of:

(@) the notice and summary of grounds of the opposition;

(b) evidence offered or considered,;

(c) any objections and rulings on the objections;

(d) all matters placed on the record after ex parte communication pursuant to 2-4-613;

(e) a recording of any hearing held, together with a statement of the substance of the
evidence received or considered, the written or oral statements of the parties or other persons,
and the proceedings. A party may object in writing to the statement or may order at that party’s
cost a transcription of the recording, or both. Objections become a part of the record.

(3) Agencies shall give effect to the rules of privilege recognized by law.

(4) In agency proceedings under this section, irrelevant, immaterial, or unduly repetitious
evidence must be excluded but all other evidence of a type commonly relied upon by reasonably
prudent persons in the conduct of their affairs is admissible, whether or not the evidence is
admissible in a trial in the courts of Montana. Any part of the evidence may be received in
written form, and all testimony of parties and witnesses must be made under oath. Hearsay
evidence may be used for the purpose of supplementing or explaining other evidence, but it is
not sufficient in itself to support a finding unless it is admissible over objection in civil actions.

(5) A party may petition for review of an informal agency decision pursuant to part 7 of
this chapter.

2-4-611. Hearing examiners -- legal services unit -- conduct of hearings -- disqualification
of hearing examiners and agency members. (1) An agency may appoint hearing examiners
for the conduct of hearings in contested cases. A hearing examiner must be assigned with due

regard to the expertise required for the particular matter.

(2) Anagency may elect to request a hearing examiner from an agency legal assistance
program, if any, within the attorney general’s office or from another agency. If the request is
honored, the time, date, and place of the hearing must be set by the agency, with the concurrence
of the legal assistance program or the other agency.

(3) Agency members or hearing examiners presiding over hearings may administer oaths
or affirmations; issue subpoenas pursuant to 2-4-104; provide for the taking of testimony by
deposition; regulate the course of hearings, including setting the time and place for continued
hearings and fixing the time for filing of briefs or other documents; and direct parties to appear
and confer to consider simplification of the issues by consent of the parties.

(4) On the filing by a party, hearing examiner, or agency member in good faith of a
timely and sufficient affidavit of personal bias, lack of independence, disqualification by law, or
other disqualification of a hearing examiner or agency member, the agency shall determine the
matter as a part of the record and decision in the case. The agency may disqualify the hearing
examiner or agency member and request another hearing examiner pursuant to subsection (2) or



assign another hearing examiner from within the agency. The affidavit must state the facts and
the reasons for the belief that the hearing examiner should be disqualified and must be filed not
less than 10 days before the original date set for the hearing.

2-4-612. Hearing -- rules of evidence, cross-examination, judicial notice. (1) Opportunity
shall be afforded all parties to respond and present evidence and argument on all issues involved.

(2) Except as otherwise provided by statute relating directly to an agency, agencies shall
be bound by common law and statutory rules of evidence. Objections to evidentiary offers may
be made and shall be noted in the record. When a hearing will be expedited and the interests of
the parties will not be prejudiced substantially, any part of the evidence may be received in
written form.

(3) Documentary evidence may be received in the form of copies or excerpts if the
original is not readily available. Upon request, parties shall be given an opportunity to compare
the copy with the original.

(4) All testimony shall be given under oath or affirmation.

(5) A party shall have the right to conduct cross-examinations required for a full and true
disclosure of facts, including the right to cross-examine the author of any document prepared by
or on behalf of or for the use of the agency and offered in evidence.

(6) Notice may be taken of judicially cognizable facts. In addition, notice may be taken
of generally recognized technical or scientific facts within the agency’s specialized knowledge.
Parties shall be notified either before or during the hearing or by reference in preliminary reports
or otherwise of the material noticed, including any staff memoranda or data. They shall be
afforded an opportunity to contest the material so noticed.

(7) The agency’s experience, technical competence, and specialized knowledge may be
utilized in the evaluation of evidence.

2-4-613. Ex parte consultations. Unless required for disposition of ex parte matters authorized
by law, the person or persons who are charged with the duty of rendering a decision or to make
findings of fact and conclusions of law in a contested case, after issuance of notice of hearing,
may not communicate with any party or a party’s representative in connection with any issue of
fact or law in the case except upon notice and opportunity for all parties to participate.

2-4-614. Record -- transcription. (1) The record in a contested case must include:

(a) all pleadings, motions, and intermediate rulings;

(b) all evidence received or considered, including a stenographic record of oral
proceedings when demanded by a party;

(c) astatement of matters officially noticed,

(d) questions and offers of proof, objections, and rulings on those objections;

(e) proposed findings and exceptions;

(F) any decision, opinion, or report by the hearings examiner or agency member
presiding at the hearing, which must be in writing;

(9) all staff memoranda or data submitted to the hearings examiner or members of the
agency as evidence in connection with their consideration of the case.

(2) The stenographic record of oral proceedings or any part of the stenographic record
must be transcribed on request of any party. Unless otherwise provided by statute, the cost of the
transcription must be paid by the requesting party.



2-4-621. When absent members render decision -- proposal for decision and opportunity to
submit findings and conclusions -- modification by agency. (1) When in a contested case a
majority of the officials of the agency who are to render the final decision have not heard the
case, the decision, if adverse to a party to the proceeding other than the agency itself, may not be
made until a proposal for decision is served upon the parties and an opportunity is afforded to
each party adversely affected to file exceptions and present briefs and oral argument to the
officials who are to render the decision.

(2) The proposal for decision must contain a statement of the reasons for the decision
and of each issue of fact or law necessary to the proposed decision and must be prepared by the
person who conducted the hearing unless that person becomes unavailable to the agency.

(3) The agency may adopt the proposal for decision as the agency’s final order. The
agency in its final order may reject or modify the conclusions of law and interpretation of
administrative rules in the proposal for decision but may not reject or modify the findings of fact
unless the agency first determines from a review of the complete record and states with
particularity in the order that the findings of fact were not based upon competent substantial
evidence or that the proceedings on which the findings were based did not comply with essential
requirements of law. The agency may accept or reduce the recommended penalty in a proposal
for decision but may not increase it without a review of the complete record.

(4) A hearings officer who is a member of an agency adjudicative body may participate
in the formulation of the agency’s final order, provided that the hearings officer has completed
all duties as the hearings officer.

2-4-622. When hearings officer unavailable for decision. (1) If the person who conducted
the hearing becomes unavailable to the agency, proposed findings of fact may be prepared by a
person who has read the record only if the demeanor of witnesses is considered immaterial by all
parties.

(2) The parties may waive compliance with 2-4-621 and this section by written
stipulation.

2-4-623. Final orders -- notification -- availability. (1)(a) A final decision or order adverse to
a party in a contested case must be in writing. A final decision must include findings of fact and
conclusions of law, separately stated. Findings of fact, if set forth in statutory language, must be
accompanied by a concise and explicit statement of the underlying facts supporting the findings.
Except as provided in 75-2-213 and 75-20-223, a final decision must be issued within 90 days
after a contested case is considered to be submitted for a final decision unless, for good cause
shown, the period is extended for an additional time not to exceed 30 days.

(b) If an agency intends to issue a final written decision in a contested case that grants or
denies relief and the relief that is granted or denied differs materially from a final agency
decision that was orally announced on the record, the agency may not issue the final written
decision without first providing notice to the parties and an opportunity to be heard before the
agency.

(2) Findings of fact must be based exclusively on the evidence and on matters officially
noticed.

(3) Each conclusion of law must be supported by authority or by a reasoned opinion.



(4) If, in accordance with agency rules, a party submitted proposed findings of fact, the
decision must include a ruling upon each proposed finding.

(5) Parties must be notified by mail of any decision or order. Upon request, a copy of
the decision or order must be delivered or mailed in a timely manner to each party and to each
party’s attorney of record.

(6) Each agency shall index and make available for public inspection all final decisions
and orders, including declaratory rulings under 2-4-501. An agency decision or order is not valid
or effective against any person or party, and it may not be invoked by the agency for any purpose
until it has been made available for public inspection as required in this section. This provision
is not applicable in favor of any person or party who has actual knowledge of the decision or
order or when a state statute or federal statute or regulation prohibits public disclosure of the
contents of a decision or order.

2-4-631. Licenses. (1) When the grant, denial, renewal, revocation, suspension, annulment,
withdrawal, limitation, transfer, or amendment of a license is required by law to be preceded by
notice and opportunity for hearing, the provisions of this chapter concerning contested cases
apply.

(2) When a licensee has made timely and sufficient application for the renewal of a
license or a new license with reference to any activity of a continuing nature, the existing license
does not expire until the application has been finally determined by the agency and, in case the
application is denied or the terms of the new license limited, until the last day for seeking review
of the agency order or a later date fixed by order of the reviewing court.

(3) Whenever notice is required, no revocation, suspension, annulment, withdrawal, or
amendment of any license is lawful unless the agency gave notice by mail to the licensee of facts
or conduct which warrant the intended action. If the agency finds that public health, safety, or
welfare imperatively requires emergency action and incorporates a finding to that effect in its
order, summary suspension of a license may be ordered pending proceedings for revocation or
other action. These proceedings shall be promptly instituted and determined.

2-4-701. Immediate review of agency action. A preliminary, procedural, or intermediate
agency action or ruling is immediately reviewable if review of the final agency decision would
not provide an adequate remedy.

2-4-702. (Temporary) Initiating judicial review of contested cases. (1)(a) Except as provided
in 75-2-213 and 75-20-223, a person who has exhausted all administrative remedies available
within the agency and who is aggrieved by a final written decision in a contested case is entitled
to judicial review under this chapter. This section does not limit use of or the scope of judicial
review available under other means of review, redress, relief, or trial de novo provided by
statute.

(b) A party who proceeds before an agency under the terms of a particular statute may
not be precluded from questioning the validity of that statute on judicial review, but the party
may not raise any other question not raised before the agency unless it is shown to the
satisfaction of the court that there was good cause for failure to raise the question before the
agency.

(2)(a) Except as provided in 75-2-211, 75-2-213, and subsections (2)(c) and (2)(e) of this
section, proceedings for review must be instituted by filing a petition in district court within 30



days after service of the final written decision of the agency or, if a rehearing is requested, within
30 days after the written decision is rendered. Except as otherwise provided by statute,
subsection (2)(d), or subsection (2)(e), the petition must be filed in the district court for the
county where the petitioner resides or has the petitioner’s principal place of business or where
the agency maintains its principal office. Copies of the petition must be promptly served upon
the agency and all parties of record.

(b) The petition must include a concise statement of the facts upon which jurisdiction
and venue are based, a statement of the manner in which the petitioner is aggrieved, and the
ground or grounds specified in 2-4-704(2) upon which the petitioner contends to be entitled to
relief. The petition must demand the relief to which the petitioner believes the petitioner is
entitled, and the demand for relief may be in the alternative.

(c) If a petition for review is filed pursuant to 33-16-1012(2)(c), the workers’
compensation court, rather than the district court, has jurisdiction and the provisions of this part
apply to the workers’ compensation court in the same manner as the provisions of this part apply
to the district court.

(d) If a petition for review is filed challenging a licensing or permitting decision made
pursuant to Title 75 or Title 82, the petition for review must be filed in the county where the
facility is located or proposed to be located or where the action is proposed to occur.

(e)(i) A party who is aggrieved by a final decision on an application for a permit or
change in appropriation right filed under Title 85, chapter 2, part 3, may petition the district court
or the water court for judicial review of the decision. If a petition for judicial review is filed in
the water court, the water court rather than the district court has jurisdiction and the provisions of
this part apply to the water court in the same manner as they apply to the district court. The time
for filing a petition is the same as provided in subsection (2)(a).

(if) 1f more than one party is aggrieved by a final decision on an application for a permit
or change in appropriation right filed under Title 85, chapter 2, part 3, the district court where the
appropriation right is located has jurisdiction. If more than one aggrieved party files a petition
but no aggrieved party files a petition in the district court where the appropriation right is
located, the first judicial district, Lewis and Clark County, has jurisdiction.

(iii) If a petition for judicial review is filed in the district court, the petition for review
must be filed in the district court in the county where the appropriation right is located.

(3) Unless otherwise provided by statute, the filing of the petition may not stay
enforcement of the agency’s decision. The agency may grant or the reviewing court may order a
stay upon terms that it considers proper, following notice to the affected parties and an
opportunity for hearing. A stay may be issued without notice only if the provisions of 27-19-315
through 27-19-317 are met.

(4) Within 30 days after the service of the petition or within further time allowed by the
court, the agency shall transmit to the reviewing court the original or a certified copy of the
entire record of the proceeding under review. By stipulation of all parties to the review
proceedings, the record may be shortened. A party unreasonably refusing to stipulate to limit the
record may be required by the court to pay the additional costs. The court may require or permit
subsequent corrections or additions to the record. (Terminates September 30, 2025--sec. 6, Ch.
126, L. 2017.)

2-4-702. (Effective October 1, 2025) Initiating judicial review of contested cases. (1)(a)
Except as provided in 75-2-213 and 75-20-223, a person who has exhausted all administrative



remedies available within the agency and who is aggrieved by a final written decision in a
contested case is entitled to judicial review under this chapter. This section does not limit use of
or the scope of judicial review available under other means of review, redress, relief, or trial de
novo provided by statute.

(b) A party who proceeds before an agency under the terms of a particular statute may
not be precluded from questioning the validity of that statute on judicial review, but the party
may not raise any other question not raised before the agency unless it is shown to the
satisfaction of the court that there was good cause for failure to raise the question before the
agency.

(2)(a) Except as provided in 75-2-211, 75-2-213, and subsection (2)(c) of this section,
proceedings for review must be instituted by filing a petition in district court within 30 days after
service of the final written decision of the agency or, if a rehearing is requested, within 30 days
after the written decision is rendered. Except as otherwise provided by statute or subsection
(2)(d), the petition must be filed in the district court for the county where the petitioner resides or
has the petitioner’s principal place of business or where the agency maintains its principal office.
Copies of the petition must be promptly served upon the agency and all parties of record.

(b) The petition must include a concise statement of the facts upon which jurisdiction
and venue are based, a statement of the manner in which the petitioner is aggrieved, and the
ground or grounds specified in 2-4-704(2) upon which the petitioner contends to be entitled to
relief. The petition must demand the relief to which the petitioner believes the petitioner is
entitled, and the demand for relief may be in the alternative.

(c) If a petition for review is filed pursuant to 33-16-1012(2)(c), the workers’
compensation court, rather than the district court, has jurisdiction and the provisions of this part
apply to the workers’ compensation court in the same manner as the provisions of this part apply
to the district court.

(d) If a petition for review is filed challenging a licensing or permitting decision made
pursuant to Title 75 or Title 82, the petition for review must be filed in the county where the
facility is located or proposed to be located or where the action is proposed to occur.

(3) Unless otherwise provided by statute, the filing of the petition may not stay
enforcement of the agency’s decision. The agency may grant or the reviewing court may order a
stay upon terms that it considers proper, following notice to the affected parties and an
opportunity for hearing. A stay may be issued without notice only if the provisions of 27-19-315
through 27-19-317 are met.

(4) Within 30 days after the service of the petition or within further time allowed by the
court, the agency shall transmit to the reviewing court the original or a certified copy of the
entire record of the proceeding under review. By stipulation of all parties to the review
proceedings, the record may be shortened. A party unreasonably refusing to stipulate to limit the
record may be required by the court to pay the additional costs. The court may require or permit
subsequent corrections or additions to the record.

2-4-703. Receipt of additional evidence. If, before the date set for hearing, application is made
to the court for leave to present additional evidence and it is shown to the satisfaction of the court
that the additional evidence is material and that there were good reasons for failure to present it
in the proceeding before the agency, the court may order that the additional evidence be taken
before the agency upon conditions determined by the court. The agency may modify its findings



and decision by reason of the additional evidence and shall file that evidence and any
modifications, new findings, or decisions with the reviewing court.

2-4-704. Standards of review. (1) The review must be conducted by the court without a jury
and must be confined to the record. In cases of alleged irregularities in procedure before the
agency not shown in the record, proof of the irregularities may be taken in the court. The court,
upon request, shall hear oral argument and receive written briefs.

(2) The court may not substitute its judgment for that of the agency as to the weight of
the evidence on questions of fact. The court may affirm the decision of the agency or remand the
case for further proceedings. The court may reverse or modify the decision if substantial rights
of the appellant have been prejudiced because:

(a) the administrative findings, inferences, conclusions, or decisions are:

(i) in violation of constitutional or statutory provisions;

(if) in excess of the statutory authority of the agency;

(iii) made upon unlawful procedure;

(iv) affected by other error of law;

(v) clearly erroneous in view of the reliable, probative, and substantial evidence on the
whole record;

(vi) arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted
exercise of discretion; or

(b) findings of fact, upon issues essential to the decision, were not made although
requested.

(3) If a petition for review is filed challenging a licensing or permitting decision made
pursuant to Title 75 or Title 82 on the grounds of unconstitutionality, as provided in subsection
(2)(a)(i), the petitioner shall first establish the unconstitutionality of the underlying statute.

2-4-711. Appeals -- staying agency decision. An aggrieved party may obtain review of a final
judgment of a district court under this part by appeal to the supreme court within 60 days after
entry of judgment. Such appeal shall be taken in the manner provided by law for appeals from
district courts in civil cases. Unless otherwise provided by statute or unless the agency has
granted a stay through the completion of the judicial review process:

(1) if appeal is taken from a judgment of the district court affirming an agency decision,
the agency decision shall not be stayed except upon order of the supreme court; except that, in
cases where a stay is in effect at the time of the filing of notice of appeal, the stay shall be
continued by operation of law for 20 days from the date of filing of the notice;

(2) if appeal is taken from a judgment of the district court reversing or modifying an
agency decision, the agency decision shall be stayed pending final determination of the appeal
unless the supreme court orders otherwise.



POST Creation and Allocation

2-15-124. Quasi-judicial boards. If an agency is designated by law as a quasi-judicial board
for the purposes of this section, the following requirements apply:

(1) The number of and qualifications of its members are as prescribed by law. In
addition to those qualifications, unless otherwise provided by law, at least one member must be
an attorney licensed to practice law in this state.

(2) The governor shall appoint the members. A majority of the members must be
appointed to serve for terms concurrent with the gubernatorial term and until their successors are
appointed. The remaining members must be appointed to serve for terms ending on the first day
of the third January of the succeeding gubernatorial term and until their successors are appointed.
It is the intent of this subsection that the governor appoint a majority of the members of each
quasi-judicial board at the beginning of the governor’s term and the remaining members in the
middle of the governor’s term. As used in this subsection, “majority” means the next whole
number greater than half.

(3) The appointment of each member is subject to the confirmation of the senate then
meeting in regular session or next meeting in regular session following the appointment. A
member so appointed has all the powers of the office upon assuming that office and is a de jure
officer, notwithstanding the fact that the senate has not yet confirmed the appointment. If the
senate does not confirm the appointment of a member, the governor shall appoint a new member
to serve for the remainder of the term.

(4) A vacancy must be filled in the same manner as regular appointments, and the
member appointed to fill a vacancy shall serve for the unexpired term to which the member is
appointed.

(5) The governor shall designate the presiding officer. The presiding officer may make
and second motions and vote.

(6) Members may be removed by the governor only for cause.

(7) Unless otherwise provided by law, each member is entitled to be paid $50 for each
day in which the member is actually and necessarily engaged in the performance of board duties
and is also entitled to be reimbursed for travel expenses, as provided for in 2-18-501 through 2-
18-503, incurred while in the performance of board duties. Members who are full-time salaried
officers or employees of this state or of a political subdivision of this state are not entitled to be
compensated for their service as members except when they perform their board duties outside
their regular working hours or during time charged against their leave, but those members are
entitled to be reimbursed for travel expenses as provided for in 2-18-501 through 2-18-503. EXx
officio board members may not receive compensation but must receive travel expenses.

(8) A majority of the membership constitutes a quorum to do business. A favorable vote
of at least a majority of all members of a board is required to adopt any resolution, motion, or
other decision, unless otherwise provided by law.

2-15-2028. (Temporary) Public safety officer standards and training bureau. There is a
bureau within the department of justice called the public safety officer standards and training
bureau. The purpose of the bureau is to provide staff support to the public safety officer
standards and training council established in 2-15-2029. (Terminates June 30, 2023)



2-15-2029. (Temporary) Montana public safety officer standards and training council --
rulemaking -- report to law and justice interim committee. (1)(a) There is a Montana public
safety officer standards and training council. The council is a quasi-judicial board, as provided
for in 2-15-124, and is allocated to the department of justice established in 2-15-2001, except as
provided in subsections (1)(b) and (1)(c) of this section.

(b) The council shall coordinate with the department of justice to hire the bureau chief of
the public safety officer standards and training bureau.

(c) The council maintains its independent and quasi-judicial authority and duties
provided for in 44-4-403.

(2) The council may adopt rules to implement the provisions of Title 44, chapter 4, part
4. Rules must be adopted pursuant to the Montana Administrative Procedure Act.

(3) The department of justice and the public safety officer standards and training council
shall report to the law and justice interim committee. (Terminates June 30, 2023)

2-15-2029. (Effective July 1, 2023) Montana public safety officer standards and training
council -- administrative attachment -- rulemaking. (1)(a) There is a Montana public safety
officer standards and training council. The council is a quasi-judicial board, as provided for in 2-
15-124, and is allocated to the department of justice, established in 2-15-2001, for administrative
purposes only as provided in 2-15-121, except as provided in subsection (1)(b) of this section.

(b) The council may hire its own personnel and independently administer the conduct of
its business, and 2-15-121(2)(a), (2)(d), and (3)(a) do not apply.

(2) The council may adopt rules to implement the provisions of Title 44, chapter 4, part
4. Rules must be adopted pursuant to the Montana Administrative Procedure Act.
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Travel Reimbursement

2-18-501. Meals, lodging, and transportation of persons in state service. All elected state
officials, appointed members of boards, commissions, or councils, department directors, and all
other state employees must be reimbursed for meals and lodging while away from the person’s
designated headquarters and engaged in official state business in accordance with the following
provisions:

(1) Except as provided under subsection (3), for travel within the state of Montana,
lodging must be authorized at the actual cost of lodging and taxes on the allowable cost of
lodging, except as provided in subsection (3), plus $7.50 for the morning meal, $8.50 for the
midday meal, and $14.50 for the evening meal except as provided in subsection (10). All claims
for lodging expense reimbursement allowed under this section must be documented by an
appropriate receipt.

(2) Except as provided in subsection (3), for travel outside the state of Montana and
within the United States, the following provisions apply:

(a) Lodging must be reimbursed at actual cost, not to exceed the prescribed maximum
standard federal rate per day for the location involved plus taxes on the allowable cost.

(b) Meal reimbursement may not exceed the prescribed maximum standard federal rate
per meal.

(3) Except as provided in subsection (10), the department of administration shall
designate the locations and circumstances under which the governor, other elected state officials,
appointed members of boards, commissions, or councils, department directors, and all other state
employees may be authorized the actual cost of the following:

(&) meals, not including alcoholic beverages, when the actual cost exceeds the maximum
established in subsection (4)(a); and

(b) lodging when the actual cost exceeds the maximum established in subsection (2)(a)
or (4)(a).

(4) Except as provided in subsection (3), for travel to a foreign country, the following
provisions apply:

(@) All elected state officials, all appointed members of boards, commissions, and
councils, all department directors, and all other state employees must be reimbursed as follows:

(i) $7 for the morning meal, $11 for the midday meal, and $18 for the evening meal; and

(if) $155 per night for lodging.

(b) All claims for meal and lodging reimbursement allowed under this subsection (4)
must be documented by an appropriate receipt.

(5) When other than commercial, nonreceiptable lodging facilities are used by a state
official or employee while conducting official state business in a travel status, the amount of $12
is authorized for lodging expenses for each day in which travel involves an overnight stay in lieu
of the amount authorized in subsection (1) or (2)(a). However, when overnight accommodations
are provided at the expense of a government entity, reimbursement may not be claimed for
lodging.

(6) The actual cost of reasonable transportation expenses and other necessary business
expenses incurred by a state official or employee while in an official travel status is subject to
reimbursement.

(7) The provisions of this section may not be construed as affecting the validity of 5-2-
301.
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(8) The department of administration shall establish policies necessary to effectively
administer this section for state government.

(9) All commercial air travel must be by the least expensive class service available.

(10) When the actual cost of meals exceeds the maximum standard allowed pursuant to
subsection (1), the department of administration may authorize the actual cost of meals for
firefighters.

(11) For the purposes of implementing subsection (10), the following definitions apply:

(@) “Firefighter” means a firefighter who is employed by the department of natural
resources and conservation and who is directly involved in the suppression of a wildfire in
Montana.

(b) “Wildfire” means an unplanned, unwanted fire burning uncontrolled and consuming
vegetative fuels.

2-18-502. Computation of meal allowance. (1) Except as provided in subsections (2) and (4),
an employee is eligible for the meal allowance provided in 2-18-501, only if the employee is in a
travel status for more than 3 continuous hours during the following hours:

(a) for the morning meal allowance, between the hours of 12:01 a.m. and 10 a.m.;

(b) for the midday meal allowance, between the hours of 10:01 a.m. and 3 p.m.; and

(c) for the evening meal allowance, between the hours of 3:01 p.m. and 12 midnight.

(2) An eligible employee may receive:

(@) only one of the three meal allowances provided, if the travel was performed within
the employee’s assigned travel shift; or

(b) a maximum of two meal allowances if the travel begins before or was completed
after the employee’s assigned travel shift and the travel did not exceed 24 hours.

(3) “Travel shift” is that period of time beginning 1 hour before and terminating 1 hour
after the employee’s normally assigned work shift.

(4) An appointed member of a state board, commission, or council or a member of a
legislative subcommittee or select or interim committee is entitled to a midday meal allowance
on a day the individual is attending a meeting of the board, commission, council, or committee,
regardless of proximity of the meeting place to the individual’s residence or headquarters. This
subsection does not apply to a member of a legislative committee during a legislative session.

(5) The department of administration shall prescribe policies necessary to effectively
administer this section for state government.

2-18-503. Mileage -- allowance. (1) Members of the legislature, state officers and employees,
jurors, witnesses, county agents, and all other persons who may be entitled to mileage paid from
public funds when using their own motor vehicles in the performance of official duties are
entitled to collect mileage for the distance actually traveled by motor vehicle and no more unless
otherwise specifically provided by law.

(2)(a) When a state officer or employee is authorized to travel by motor vehicle and
chooses to use a privately owned motor vehicle even though a government-owned or
government-leased motor vehicle is available, the officer or employee may be reimbursed only at
the rate of 48.15% of the mileage rate allowed by the United States internal revenue service for
the current year.

(b) When a privately owned motor vehicle is used because a government-owned or
government-leased motor vehicle is not available or because the use is in the best interest of the
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governmental entity and a notice of unavailability of a government-owned or government-leased
motor vehicle or a specific exemption is attached to the travel claim, then a rate equal to the
mileage allotment allowed by the United States internal revenue service for the current year must
be paid for the first 1,000 miles and 3 cents less per mile for all additional miles traveled within a
given calendar month.

(3) Members of the legislature, jurors, witnesses, county agents, and all other persons,
except a state officer or employee, who may be entitled to mileage paid from public funds when
using their own motor vehicles in the performance of official duties are entitled to collect
mileage at a rate equal to the mileage allotment allowed by the United States internal revenue
service for the current year for the first 1,000 miles and 3 cents less per mile for all additional
miles traveled within a given calendar month.

(4) Members of the legislature, state officers and employees, jurors, witnesses, county
agents, and all other persons who may be entitled to mileage paid from public funds when using
their own airplanes in the performance of official duties are entitled to collect mileage for the
nautical air miles actually traveled at a rate of twice the mileage allotment for motor vehicle
travel and no more unless specifically provided by law.

(5) This section does not alter 5-2-301.

(6) The department of administration shall prescribe policies necessary for the effective
administration of this section for state government. The Montana Administrative Procedure Act,
Title 2, chapter 4, does not apply to policies prescribed to administer this part.
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Coroners

7-4-2901. Appointment of deputy coroners. (1) The coroner, with approval of the county
commissioners, may appoint one or more deputy coroners to assist the coroner or act in the
coroner’s absence.

(2) At the time of appointment, a deputy coroner or acting coroner must meet the
qualifications required of a coroner as provided in 7-4-2904(1) and (2)(a). Within a reasonable
time after appointment, the deputy shall successfully complete the basic coroner course, as
provided for in 7-4-2905(2)(a). After successfully completing the basic coroner course, the
deputy must also meet the requirements for continuing education as provided in 7-4-2905(2)(b).

(3) A deputy coroner may be the coroner or qualified deputy coroner from another
county.

7-4-2902. Vacancy in office of county coroner or disqualification of coroner. (1) The
coroner, or the board of county commissioners if the coroner is unable or refuses to act, shall
request the coroner or a qualified deputy coroner of another county to be acting county coroner if
the coroner:

(a) is absent or unable to attend to duties or if the office of coroner is vacant and there
are no qualified deputies available;

(b) is related to the deceased;

(c) is a potential party in an action concerning the death or the coroner’s inquiry into the
death may pose a conflict of interest;

(d) has not successfully completed the basic coroner course required in 7-4-2905 and
there are no qualified deputies available; or

(e) is disqualified under the provisions of 46-4-201.

(2) The salary of and expenses incurred by an acting coroner on behalf of a requesting
county are an allowable charge against the requesting county.

7-4-2903. Stenographer for coroner in certain counties. In each county having a population
of 45,000 or more by the latest federal census enumeration, the coroner may, with the consent of
the county commissioners, appoint a stenographer. The stenographer shall hold such position
during the pleasure of the coroner making the appointment and shall receive as salary a sum to
be fixed by the board of county commissioners, to be paid monthly out of the contingent fund of
the county upon the order of the board.

7-4-2904. Qualifications for office of county coroner. (1) In addition to the qualifications set
forth in 7-4-2201, to be eligible for the office of coroner, at the time of election or appointment
to office a person must be a high school graduate or holder of an equivalency of completion of
secondary education as provided by the superintendent of public instruction under 20-7-131 or of
an equivalency issued by another state.

(2) Each coroner, before entering the duties of office, shall:

(a) take and file with the county clerk the constitutional oath of office; and

(b) certify to the county clerk that:

(i) the individual has successfully completed the basic coroner course of study as
provided for in 7-4-2905 or that the individual has completed the equivalent educational

14



requirements as approved by the public safety officer standards and training council established
in 2-15-2029; or

(ii) the individual intends to take the basic coroner course at the next offering of the
course if the coroner has been appointed or was elected by other than a local government general
election and, from the date of appointment or election and assumption of the duties as coroner, a
basic coroner course was not offered. A coroner forfeits office for failure to take and
successfully complete the next offering of the basic coroner course.

7-4-2905. Coroner education and continuing education. (1) Coroner education must be
approved by the Montana public safety officer standards and training council established in 2-15-
2029. The council may adopt rules establishing standards and procedures for basic and advanced
education. The cost of conducting the education must be borne by the department of justice from
money appropriated for the education. The county shall pay the salary, mileage, and per diem of
each coroner-elect, coroner, and deputy coroner attending from that county.

(2)(a) The council shall approve a 40-hour basic coroner course of study after each
general election. The course, or an equivalent course approved by the council, must be
completed before the first Monday in January following the election. The council may approve
other basic coroner courses at times it considers appropriate.

(b) The council shall approve a 16-hour continuing coroner education course. Unless
there are exigent circumstances, failure of any coroner or deputy coroner to satisfactorily
complete the 16-hour continuing coroner education course, or an equivalent course approved by
the council, at least once every 2 years results in forfeiture of office. The council may adopt
rules providing a procedure to extend the 2-year period because of exigent circumstances.

7-4-2911. Duties of county coroner. The county coroner shall:

(1) hold inquests as provided in Title 46, chapter 4, parts 1 and 2;

(2) inquire into the cause, manner, and circumstances of all human deaths, as required in
46-4-122, and establish the identity of the deceased person;

(3) provide decent disposal of an unclaimed dead human body and unclaimed parts of
bodies believed to be human;

(4) maintain records of inquiries as required by good practice and by law;

(5) as soon as practicable upon identifying a dead human body, provide for notifying the
next of kin of the deceased of the fact of death in any death into which the coroner is making an
inquiry;

(6) if a law enforcement agency does not have jurisdiction of the case, preserve evidence
involving any human death, pursuant to the coroner’s authority, including placing under the
coroner’s control, to the extent necessary, any personal and real property that may be related to
or involved in the death;

(7) witness and certify deaths that are the result of a judicial order;

(8) inquire into any human death when no physician or surgeon licensed in the state will
sign a death certificate;

(9) notify the county attorney and the law enforcement agency having jurisdiction of all
deaths requiring inquiry pursuant to 46-4-122; and

(10) in the cases specified in 25-3-205, discharge the duties of sheriff. If acting as
sheriff, the coroner is allowed the same salary as sheriff or the same fees as constable for similar
services.
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7-4-2913. Payment of costs of inquest. Whenever an inquest is held because of the death of an
individual confined in the state prison, the county clerk of the county where the inquest is held
shall make out a statement of all the costs incurred by the county in the inquest, properly
certified by the coroner of the county. This statement must be sent to the department of
corrections for approval, and after approval, the department shall pay the costs out of the money
appropriated for the support of the state prison to the county treasurer of the county where the
inquest was held.

7-4-2914. Statement required before allowing accounts of coroner. Before allowing the
accounts of the coroner, the board of county commissioners shall require the coroner to file with
the clerk of the board a statement, in writing and verified by affidavit, showing:

(1) the amount of money or other property belonging to the estate of the deceased person
that has come into the coroner’s possession since the last statement; and

(2) the disposition made of the property.

7-4-2915. Custody and disposition of bodies held pending investigation. (1) In the course of
an inquiry authorized under the provisions of 46-4-122, the coroner may take custody of a dead
human body and cause it to be removed from the site of death to a facility designated by the
coroner.

(2) A dead human body in the custody of a county coroner must be held until the
coroner, after consultation with appropriate law enforcement officials and the county attorney,
establishes that it is not necessary to hold the body to determine the reasonable and true cause of
death or that the body is no longer necessary to assist any local investigations.

(3) If the identity of a dead human body is unknown or if those entitled to custody of a
body do not claim it, the coroner shall take custody of the body even if the circumstances of the
death do not otherwise require an inquiry by the coroner.

(4) A dead human body in the custody of the coroner may be released by the coroner to
the custody of a person who is entitled to custody or to a funeral home.

(5) The coroner shall release to a funeral home a dead human body that is not designated
to be released to a specific funeral home by the deceased prior to death, by the deceased’s next of
kin, or by a friend of the deceased who will take financial responsibility for the disposition of the
body. The coroner shall rotate the release of bodies to funeral homes in a manner that is fair and
equitable. The coroner may not release a body to a funeral home if the funeral home has
requested in writing by December 1 of the preceding year that it does not wish to participate in
the release of bodies under this section.

7-4-2917. Disposition of property of deceased -- suicide note. (1) Any property of a decedent
or any suicide note composed or purportedly composed by a decedent in the custody of the
county coroner shall be held until such time as the county attorney establishes that it is not
necessary to hold such property or note to determine the true cause of death, to assist any
investigating agency, or to be used as evidence in any related criminal court action.

(2) For the purposes of this section, “investigating agency” means any county attorney,
the state medical examiner, and any law enforcement agency of this state and any political
subdivision of this state having jurisdiction of the death.

(3) When such property or note is no longer needed for evidentiary purposes, it shall be
given upon written request to the personal representative of the decedent appointed under Title
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72 or, if no personal representative is appointed, to the decedent’s family or whoever in the
discretion of the county attorney should receive the property or the note.

7-4-2923. Computation of mileage for reimbursement. When a coroner serves more than one
process in the same cause, not requiring more than one journey from the office, the coroner may

receive mileage only for the more distant service, and mileage is not allowed for less than 1 mile
actually traveled.

7-4-2924. Indigent funeral assistance. (1)(a) There is a special revenue account within the
state special revenue fund established in 17-2-102 to aid counties in providing adequate burial,
entombment, or cremation of an indigent person.

(b) There must be deposited in the account money received from donations to provide
adequate burial, entombment, or cremation of an indigent person as defined in 53-3-116(5).

(c) Money in the account is statutorily appropriated, as provided in 17-7-502, to the
department of administration and may only be used for those purposes provided in this section.

(2)(a) A county may request to receive funding from the special revenue account created
in this section to provide assistance for the burial, entombment, or cremation of an indigent
person regardless of whether the county currently provides an indigent assistance program as
provided in 53-3-116.

(b) A county may not use the funding provided in this section to cover amounts
prohibited in 53-3-116(6).

(3) The department of administration may adopt rules to implement this section.
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Public Safety Communications Officers

7-31-201. Definitions. As used in this part, the following definitions apply:

(1) “Council” means the Montana public safety officer standards and training council
provided for in 2-15-2029.

(2) “Public safety communications officer” means a person who receives requests for
emergency services, as defined in 10-4-101, dispatches the appropriate emergency service units,
and is certified under 7-31-203.

7-31-202. Qualifications for public safety communications officers. To be appointed a public
safety communications officer, a person:

(1) must be a citizen of the United States;

(2) must be at least 18 years of age;

(3) must be fingerprinted and a search must be made of local, state, and national
fingerprint files to disclose any criminal record;

(4) may not have been convicted of a crime for which the person could have been
imprisoned in a federal or state penitentiary;

(5) must be of good moral character, as determined by a thorough background
investigation;

(6) must be a high school graduate or have been issued a high school equivalency
diploma by the superintendent of public instruction or by an appropriate issuing agency of
another state or of the federal government; and

(7) must meet any additional qualifications established by the council.

7-31-203. Certification of public safety communications officers -- suspension or revocation
-- penalty -- notification requirements. (1) A local government shall require that a person,
unless exempt under subsection (3), appointed to receive requests for emergency services, as
defined in 10-4-101, and to dispatch the appropriate emergency service units be certified by the
council as a public safety communications officer.

(2)(a) The council shall determine the certification standards for public safety
communications officers as provided in 7-31-202.

(b) The certification standards must contain a requirement that an applicant for
certification attend and successfully complete a basic course for public safety communications
officers conducted by the Montana law enforcement academy within 1 year of date of hire.

(3)(a) A person certified by the council prior to July 1, 2001, and employed as a public
safety communications officer as of July 1, 2001, is not subject to the requirement of subsection

(2)(b).

(b) A person under permanent appointment as a public safety communications officer as
of July 1, 2001, is not subject to the requirements of subsection (2).

(4) A public safety communications officer who has successfully met the certification
standards set by the council, or who is exempt from certain certification standards pursuant to
subsection (3), who has met the qualification requirements in 7-31-202, and who has completed a
6-month probationary term and 1 year of employment must, upon application to the council, be
issued a basic public safety communications officer certificate.

(5) Failure by any person appointed as a public safety communications officer after July
1, 2001, unless exempt under the provisions of subsection (3), to meet the minimum
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requirements in 7-31-202 or to satisfy the certification requirements provided for in subsection
(2) of this section is cause to terminate that person’s employment as a public safety
communications officer.

(6) It is unlawful for a person whose certification as a public safety communications
officer has been suspended or revoked by the council to act as a public safety communications
officer. A person convicted of violating this subsection is guilty of a misdemeanor, punishable by
a term of imprisonment not to exceed 6 months in the county jail or by a fine in an amount not to
exceed $500, or both.

(7) Within 10 days of the appointment, termination, resignation, or death of any public
safety communications officer, written notice must be given to the council by the employing
authority.
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Reserve and Auxiliary Officers

7-32-201. Definitions. As used in this part, the following definitions apply:

(1) “Auxiliary officer” means an unsworn, part-time, volunteer member of a law
enforcement agency who may perform but is not limited to the performance of such functions as
civil defense, search and rescue, office duties, crowd and traffic control, and crime prevention
activities.

(2) “Council” means the Montana public safety officer standards and training council
established in 2-15-2029.

(3) “General law enforcement duties” means patrol operations performed for detection,
prevention, and suppression of crime and the enforcement of criminal and traffic codes of this
state and its local governments.

(4) “Law enforcement agency” means a law enforcement service provided directly by a
local government.

(5) “Law enforcement officer” means a sworn, full-time, employed member of a law
enforcement agency who is a peace officer, as defined in 46-1-202, and has arrest authority, as
described in 46-6-210.

(6) “Reserve officer” means a sworn, part-time, volunteer member of a law enforcement
agency or a part-time, paid member of a law enforcement agency serving as a court officer as
provided in 3-6-303. The volunteer member or the part-time paid member is a peace officer, as
defined in 46-1-202, and has arrest authority, as described in 46-6-210, only when authorized to
perform these functions as a representative of the law enforcement agency.

(7) “Special services officer” means an unsworn, part-time, volunteer member of a law
enforcement agency who may perform functions, other than general law enforcement duties, that
require specialized skills, training, and qualifications, who may be required to train with a
firearm, and who may carry a firearm while on assigned duty as provided in 7-32-239.

7-32-202. Prohibition on participation in certain pension and retirement systems. (1) A
reserve officer may not participate in any pension or retirement system established for full-time
law enforcement officers.

(2) An auxiliary officer may not participate in any pension or retirement system
established for full-time law enforcement officers.

7-32-203. Provision of workers’ compensation coverage. (1) Each law enforcement agency
that utilizes reserve officers or special services officers shall provide full workers’ compensation
coverage for the officers while they are providing actual service for a law enforcement agency.
The law enforcement agencies shall pay to the insurer an appropriate premium, as established by
the insurer, to cover the insurance risk of providing coverage to the officers.

(2) Each law enforcement agency that utilizes auxiliary officers shall provide full
workers’ compensation coverage for the officers while they are providing actual service for a law
enforcement agency.

7-32-211. Reserve officers authorized. A local government may authorize reserve officers. A

person who meets minimum standards for appointment as a peace officer may be appointed as a
reserve officer.
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7-32-212. Prohibition on reduction of full-time officers. A local government may not reduce
the authorized number of full-time law enforcement officers through the appointment or
utilization of reserve officers.

7-32-213. Qualifications for appointment as reserve officer. To be appointed a reserve
officer, a person:

(1) must have resided in the state continuously for at least 1 year prior to the
appointment and in the county where the appointment is made for a period of at least 6 months
prior to the date of the appointment;

(2) must be a citizen of the United States;

(3) must be at least 18 years of age;

(4) must be fingerprinted, and a search must be made of local, state, and national
fingerprint files to disclose any criminal record;

(5) may not have been convicted of a crime for which the person could have been
imprisoned in a federal penitentiary or state prison;

(6) must be of good moral character as determined by a thorough background
investigation;

(7) must be a graduate of an accredited high school or the equivalent;

(8) must be examined by a licensed physician within 30 days immediately preceding the
date of appointment and pronounced in good physical condition; and

(9) must possess a valid Montana driver’s license.

7-32-214. Basic training program required. (1) A reserve officer may not be authorized to
function as a representative of a law enforcement agency performing general law enforcement
duties after 2 years from the original appointment unless the reserve officer has satisfactorily
completed a minimum 88-hour basic training program that must include but need not be limited
to the following course content:

(a) introduction and orientation--1 hour;

(b) police ethics and professionalism--1 hour;

(c) criminal law--4 hours;

(d) laws of arrest--4 hours;

(e) criminal evidence--4 hours;

(F) administration of criminal law--2 hours;

(g) communications, reports, and records--2 hours;

(h) crime investigations--3 hours;

(i) interviews and interrogations--2 hours;

(j) patrol procedures--6 hours;

(K) crisis intervention--4 hours;

() police human and community relations--3 hours;

(m) juvenile procedures--2 hours;

(n) defensive tactics--4 hours;

(o) crowd control tactics--4 hours;

(p) firearms training--30 hours;

(g) first aid--10 hours; and

(r) examination--2 hours.
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(2) The law enforcement agency is responsible for training its reserve officers in
accordance with minimum training standards established by the council.

7-32-215. Reserve manual required. The authorizing law enforcement agency establishing a
law enforcement reserve force shall adopt and publish a manual setting forth the minimum
qualifications, minimum training standards, and standard operating procedures for reserve
officers.

7-32-216. Limitations on activities of reserve officers. (1) A reserve officer may serve as a
peace officer only on the orders and at the direction of the chief law enforcement administrator
of the local government.

(2) Except for a reserve officer serving as a court officer as provided in 3-6-303, reserve
officer may act only in a supplementary capacity to the law enforcement agency.

(3) Reserve officers:

(@) are subordinate to full-time law enforcement officers; and

(b) may not serve unless supervised by a full-time law enforcement officer whose span
of control would be considered within reasonable limits.

7-32-217. Restrictions on carrying weapons. No reserve officer may carry a weapon:

(1) while on assigned duty until the reserve officer has qualified on the firing range with
a weapon in compliance with the firearms qualifying course conducted by the Montana law
enforcement academy; and

(2) until authorized by the chief law enforcement administrator to carry a weapon.

7-32-218. Status of reserve officer upon activation. A reserve officer is vested with the same
powers, rights, privileges, obligations, and duties as any other peace officer of this state upon
being activated by the chief law enforcement administrator of the local government and while on
assigned duty only.

7-32-219. Reserve force coordinator. The chief law enforcement administrator of a law
enforcement agency with reserve officers shall appoint a full-time law enforcement officer of the
agency as a reserve force coordinator. The reserve force coordinator shall coordinate the
activities of the reserve force with those of the law enforcement agency.

7-32-220. Appointment of reserve officer to full-time position. A reserve officer may be
appointed as a full-time law enforcement officer through the procedures provided in Montana
law for such appointments.

7-32-221. Termination of reserve officers. Reserve officers serve at the pleasure of the chief
law enforcement administrator and may be terminated at any time by the chief law enforcement
administrator by written notification without any cause.

7-32-222. Reserve officer change in residency. A reserve officer may change permanent
residency to another county and remain a member of the reserve officer unit to which the reserve
officer was appointed provided that:

(1) the statutory basic training requirements have been met;
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(2) the probationary period established by the law enforcement agency is completed; and
(3) approval for continuing membership is granted by the chief law enforcement
administrator controlling the reserve unit.

7-32-231. Auxiliary officers authorized. A local government may authorize auxiliary officers
only on the orders and at the direction of the chief law enforcement administrator of the local
government.

7-32-232. Role of auxiliary officers. (1) Auxiliary officers:

(a) are subordinate to full-time law enforcement officers; and

(b) may not serve unless supervised by a full-time law enforcement officer.

(2) An auxiliary officer may carry a weapon while on an official search and rescue
mission with prior approval from the sheriff.

7-32-233. Limitation on arrest authority of auxiliary officer. An auxiliary officer has only
the arrest authority granted a private person in 46-6-502.

7-32-234. Exceptions. Provisions of 7-32-211, 7-32-213, and 7-32-214 do not apply to
auxiliary officers, to special services officers, to sworn volunteer peace officers who are not
assigned to general law enforcement duties, or to members of a posse organized to quell public
disturbance or domestic violence in accordance with 7-32-2121(6).

7-32-235. Search and rescue units authorized -- under control of county sheriff -- optional
funding. (1) A county may establish or recognize one or more search and rescue units within
the county.

(2)(a) Except in time of martial rule as provided in 10-1-106, search and rescue units and
their officers are under the operational control and supervision of the county sheriff, or the
sheriff’s designee, having jurisdiction and whose span of control would be considered within
reasonable limits.

(b) A county sheriff or the sheriff’s designee may authorize the participation of members
of the civil air patrol, including cadets under 18 years of age, in search and rescue operations.

(3) Subject to 15-10-420, a county may, after approval by a majority of the people voting
on the question at an election held throughout the county, levy an annual tax on the taxable value
of all taxable property within the county to support one or more search and rescue units
established or recognized under subsection (1). The election must be held as provided in 15-10-
425.

(4) A search and rescue unit established or recognized by a county may possess human
remains as defined in 37-19-101 for the purpose of training canines used for search and rescue
work.

(a) The county sheriff or the sheriff’s designee shall keep an inventory of all human
remains that are kept for the purpose of training search and rescue canines. The inventory must
be updated when the search and rescue unit receives human remains or disposes of human
remains that are no longer useful to the search and rescue unit.

(b) Each search and rescue unit that possesses human remains for the purpose of training
search and rescue canines shall establish policies and standard operating procedures for access
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to, the inventory of, and the possession and disposal of human remains kept for the purpose of
training search and rescue canines.

7-32-239. Special services officers -- authorization -- role. (1) Special services officers:

(a) are subordinate to full-time law enforcement officers;

(b) must be supervised by a law enforcement officer;

(c) shall complete specialized training and must possess specialized skills required by the
chief law enforcement administrator; and

(d) may be authorized by the chief law enforcement administrator to carry a weapon
while on assigned duty only upon successful completion of training in the laws and procedures
governing use of force and upon demonstration of proficiency with that weapon.

(2) A local government may authorize special services officers only on the orders and at
the direction of the chief law enforcement administrator of the local government.

7-32-240. Certification of Montana peace officer who leaves full-time or part-time
employment to enter active reserve status in Montana -- definition. (1) Except as provided
in subsection (2), an officer who has been issued a peace officer basic certification by the
Montana public safety officer standards and training council or who is eligible for the
certification and who becomes an active reserve officer in Montana may retain the officer’s
peace officer certification and return to full-time or part-time employment as a peace officer
under the following circumstances:

(a) If the reserve officer has not had a break in service of more than 3 years at any time
since the peace officer’s last date of employment as a full-time or part-time peace officer in
Montana, the peace officer retains the peace officer certification and may return to full-time or
part-time employment as a peace officer from reserve status without attending an equivalency
course or returning to the basic academy.

(b) If the reserve officer has had a break in service of more than 3 years at any time since
the officer’s last date of employment as a full-time or part-time peace officer in Montana, the
officer must successfully complete the peace officer basic equivalency course, as approved by
the council, within 1 year of the officer’s most recent appointment as a full-time or part-time
peace officer in Montana in order to maintain the officer’s peace officer certification. If the
officer fails the basic equivalency course, the officer must attend the peace officer basic course at
the Montana law enforcement academy at the next available opportunity. The officer’s agency
may request an extension of time for the officer to meet the basic requirement pursuant to 7-32-
303(9).

(c) If the reserve officer has had a break in service of more than 5 years at any time since
the officer’s last date of employment as a full-time or a part-time peace officer in Montana, the
officer must successfully complete the peace officer basic course at the Montana law
enforcement academy, as approved by the council, within 1 year of the officer’s most recent
appointment as a full-time or part-time peace officer in Montana in order to retain the officer’s
peace officer certification. The officer’s agency may request an extension of time for the officer
to meet the basic requirement pursuant to 7-32-303(9).

(2)(a) The provisions of subsection (1) do not apply to a peace officer who was last
employed as a full-time or part-time peace officer outside of Montana, a peace officer who was
last employed by a federal or United States military law enforcement agency, or to a reserve
officer outside of Montana.
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(b) Officers listed in subsection (2)(a) are subject to the provisions of 7-32-303(6)
through (8).

(3) For the purposes of part 3 and this part, the phrase “break in service” means a
continuous period in which the officer is not performing the duties of a peace officer in Montana,
either as a full-time or part-time peace officer or as an active reserve officer.
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Law Enforcement Officers

7-32-301. Residency requirements. A sheriff of a county, mayor of a city, or other person
authorized by law to appoint special deputies, marshals, or police officers in this state to preserve
the public peace and prevent or quell public disturbance may not appoint as a special deputy,
marshal, or police officer any person who has not resided continuously in this state for a period
of at least 1 year and in the county where the appointment is made for a period of at least 6
months prior to the date of appointment.

7-32-302. Waiver of residency requirements. The person or body authorized by law to
appoint special deputies, marshals, or police officers may in its discretion waive residency
requirements.

7-32-303. Peace officer employment, education, and certification standards -- suspension
or revocation -- penalty. (1) For purposes of this section, unless the context clearly indicates
otherwise, “peace officer” means a deputy sheriff, undersheriff, police officer, highway patrol
officer, fish and game warden, park ranger, campus security officer, or airport police officer.

(2) A sheriff of a county, the mayor of a city, a board, a commission, or any other person
authorized by law to appoint peace officers in this state may not appoint a person as a peace
officer who does not meet the qualifications provided in this subsection (2) plus any additional
qualifying standards for employment promulgated by the Montana public safety officer standards
and training council established in 2-15-2029. A peace officer must:

(@) be a citizen of the United States;

(b) be at least 18 years of age;

(c) be fingerprinted and a search made of the local, state, and national fingerprint files to
disclose any criminal record,;

(d) not have been convicted of a crime for which the person could have been imprisoned
in a federal or state penitentiary;

(e) be of good moral character, as determined by a thorough background investigation;

(F) be a high school graduate or have been issued a high school equivalency diploma by
the superintendent of public instruction or by an appropriate issuing agency of another state or of
the federal government;

(9) be free of any mental condition that might adversely affect performance of the duties
of a peace officer, as determined after:

(i) amental health evaluation performed by a licensed physician or a mental health
professional who is licensed by the state under Title 37, who is acting within the scope of the
person’s licensure when performing a mental health evaluation, who is not the applicant’s
personal physician or licensed mental health professional, and who is selected by the employing
authority; or

(i) satisfactory completion of a standardized mental health evaluation instrument
determined by the employing authority to be sufficient to examine for any mental conditions
within the meaning of this subsection (2)(g), if the instrument is scored by a licensed physician
or a mental health professional acting within the scope of the person’s licensure by a state;

(h) be free of any physical condition that might adversely affect performance of the
duties of a peace officer, as determined after satisfactory completion of a physical examination
performed by a health care provider who is licensed by the state under Title 37 and acting within
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the scope of the person’s licensure when performing the physical examination, who is not the
applicant’s personal health care provider, and who is selected by the employing authority;

(i) have successfully completed an oral examination conducted by the appointing
authority or its designated representative to demonstrate the possession of communication skills,
temperament, motivation, and other characteristics necessary to the accomplishment of the duties
and functions of a peace officer;

(j) possess or be eligible for a valid Montana driver’s license; and

(k) be certified or be eligible for certification as a peace officer by the council or become
eligible for certification upon completion of the requirements contained in subsections (6)
through (10).

(3) At the time of appointment, a peace officer shall take the formal oath of office
prescribed in Article 111, section 3, of the Montana constitution. No other oath may be required.

(4) Within 10 days of the appointment, termination, resignation, or death of a peace
officer, written notice of the event must be given to the Montana public safety officer standards
and training council by the employing authority.

(5) Itis the duty of an appointing authority in Montana to ensure that each peace officer
appointed under its authority has the basic training, including any training required in
subsections (6) through (8), in addition to meeting all other requirements of peace officer
certification promulgated by the Montana public safety officer standards and training council.
Any peace officer appointed after September 30, 1983, who fails to meet the minimum
requirements as set forth in subsection (2) or who fails to complete the basic training required by
subsections (6) through (8) forfeits the position, authority, and arrest powers accorded a peace
officer in this state.

(6) Except as provided in subsections (7) and (8), a peace officer shall successfully
complete the peace officer basic course at the Montana law enforcement academy, as approved
by the council, within 1 year of:

(@) the peace officer’s initial appointment as a peace officer; or

(b) the peace officer’s most recent appointment as a peace officer if the peace officer has
had a break in service as a peace officer of more than 5 years.

(7)(@) If a peace officer previously satisfied the requirement in subsection (6), is certified
or is eligible for certification as a peace officer in Montana or may become eligible for
certification upon completion of the probationary period in subsection (10), and has had a break
in service as a peace officer of less than 3 years, the peace officer is not required to satisfy the
requirement in subsection (6) or to attend an equivalency course prior to returning to work in
Montana as a peace officer.

(b) If a peace officer previously satisfied the requirement in subsection (6), is certified or
is eligible for certification as a peace officer in Montana or may become eligible for certification
upon completion of the probationary period in subsection (10), and has been continuously
employed as a peace officer outside of Montana for no more than 3 years, the peace officer is not
required to satisfy the requirement in subsection (6) or to attend an equivalency course prior to
returning to work in Montana as a peace officer.

(c) If a peace officer previously completed the peace officer basic course successfully, is
certified or is eligible for certification as a peace officer in Montana or may become eligible for
certification upon completion of the probationary period in subsection (10), and has been
continuously employed as a peace officer outside of Montana for more than 3 years or who has
had a break in service as a peace officer for more than 3 years but less than 5 years, the peace
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officer shall successfully complete the peace officer basic equivalency course, as approved by
the council, within 1 year of the peace officer’s most recent appointment as a peace officer in
Montana. If the peace officer fails the basic equivalency course, the officer shall satisfy the
requirement in subsection (6) at the next available opportunity.

(d) If a person satisfied the requirement in subsection (6) prior to the person’s
appointment or employment and is hired or appointed as a peace officer more than 3 years but
less than 5 years after the date that the person satisfied the requirement in subsection (6), the
person shall successfully complete the peace officer basic equivalency course, as approved by
the council, within 1 year of the person’s most recent appointment or employment as a peace
officer. If the person is not appointed or employed as a peace officer within 5 years after the date
of the person’s successful completion of the requirement in subsection (6), the person shall
satisfy the requirement in subsection (6) within 1 year of the person’s most recent appointment
or employment as a peace officer in Montana.

(8)(a) Except as provided in subsection (8)(c), if a peace officer has successfully
completed a peace officer basic course that is taught or approved by a federal, state, local, or
United States military law enforcement agency, that satisfies the peace officer basic training
requirement for that agency, and that the council has reviewed and approved as commensurate
with the current peace officer basic course offered at the Montana law enforcement academy, the
peace officer shall successfully complete the peace officer basic equivalency course, as approved
by the council, within 1 year of the officer’s initial appointment in Montana. If the officer fails
the basic equivalency course, the officer must satisfy the requirement in subsection (6) at the
next available opportunity.

(b) Except as provided in subsection (8)(c), if a peace officer has successfully completed
a peace officer basic course that is taught or approved by a federal, state, local, or United States
military law enforcement agency and that satisfies the peace officer basic training requirement
for that agency and if that peace officer’s combined training and experience have been reviewed
and approved by the council as commensurate with the current peace officer basic course offered
at the Montana law enforcement academy, the peace officer shall successfully complete the
peace officer basic equivalency course, as approved by the council, within 1 year of the officer’s
initial appointment in Montana. If the officer fails the basic equivalency course, the officer must
satisfy the requirement in subsection (6) at the next available opportunity.

(c) If the peace officer has had a break in service as a peace officer for more than 5
years, the officer shall complete the requirement of subsection (6) within 1 year of the officer’s
initial appointment as a peace officer in Montana.

(9) The Montana public safety officer standards and training council may extend the 1-
year time requirements of subsections (6) through (8) upon the written application of the
appointing authority of the officer. The application must explain the circumstances that make
the extension necessary. Factors that the council may consider in granting or denying the
extension include but are not limited to illness of the peace officer or a member of the peace
officer’s immediate family, absence of reasonable access to the basic equivalency course, and an
unreasonable shortage of personnel within the department. The council may not grant an
extension to exceed 180 days.

(10) A peace officer who has successfully met the training, employment, and educational
standards of this section, has successfully met the training and employment standards set by the
council, and has completed a 1-year probationary term of employment must be issued a peace
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officer basic certificate by the council certifying that the peace officer has met all of the basic
qualifying peace officer standards of this state.

(11) Itis unlawful for a person whose basic certification as a peace officer has been
revoked or denied by the Montana public safety officer standards and training council for
misconduct to act as a peace officer. It is unlawful for a person whose peace officer basic
certification has been suspended by the council to act or be appointed or employed as a peace
officer in Montana during the period in which the certification is suspended. A person convicted
of violating this subsection is guilty of a misdemeanor, punishable by a term of imprisonment not
to exceed 6 months in the county jail or by a fine not to exceed $500, or both.
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Detention Centers

7-32-2241. Definitions. As used in this part, the following definitions apply:

(1) “Detention center” means a facility established and maintained by an appropriate
entity for the purpose of confining arrested persons or persons sentenced to the detention center.

(2) “Detention center administrator” means the sheriff, chief of police, administrator,
superintendent, director, or other individual serving as the chief executive officer of a detention
center.

(3) “Detention center staff” means custodial personnel whose duties include ongoing
supervision of the inmates in a detention center.

(4) “Inmate” means a person who is confined in a detention center.

(5) “Local government” means a city, town, county, or consolidated city-county
government.

(6) “Multijurisdictional detention center” means a detention center established and
maintained by two or more local governments for the confinement of persons arrested or
sentenced to confinement or a local government detention center contracting to confine persons
arrested or sentenced in other local governments.

(7) “Private detention center” means a detention center owned by private industry and
leased to or operated under a contract with a local government.
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Attendance Officers

20-5-104. Attendance officer. In order to enforce the compulsory attendance provisions of this
title, each district shall have at least one person serving as an attendance officer according to the
following requirements:

(1) districts of the first class and districts of the second class with a dropout rate higher
than the statewide average dropout rate as calculated by the office of public instruction shall
appoint one or more of the district’s staff as attendance officers;

(2) districts of the second class with a dropout rate at or below the statewide average
dropout rate as calculated by the office of public instruction and districts of the third class may
appoint one or more of the district’s staff as attendance officers; or

(3) the county superintendent must be the attendance officer in second-class or third-
class districts that do not appoint an attendance officer.

20-5-105. Attendance officer -- powers and duties. The attendance officer of a district:

(1) must, subject to district policy, be vested with police powers, the authority to serve
warrants, and the authority to enter places of employment of children in order to enforce the
compulsory attendance provisions of this title;

(2) may, subject to district policy, take into custody any child subject to compulsory
attendance who is not excused under the provisions of this title and conduct the child to the
school in which the child is or should be enrolled:;

(3) may, subject to district policy, do whatever else is required to investigate and enforce
the compulsory attendance provisions of this title and the pupil attendance policies of the
trustees;

(4) may, subject to district policy, institute proceedings against any parent, guardian, or
other person violating the compulsory attendance provisions of this title;

(5) may, subject to district policy, keep a record of transactions for the inspection and
information of the trustees and shall make reports in the manner and to whomever the trustees
designate; and

(6) may, subject to district policy, perform any other duties prescribed by the trustees to
preserve the morals and secure good conduct of the pupils of the district.
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Youth Court Definitions

41-5-103. Definitions. As used in the Montana Youth Court Act, unless the context requires
otherwise, the following definitions apply:

(1) “Adult” means an individual who is 18 years of age or older.

(2) “Agency” means any entity of state or local government authorized by law to be
responsible for the care or rehabilitation of youth.

(3) “Assessment officer” means a person who is authorized by the court to provide initial
intake and evaluation for a youth who appears to be in need of intervention or an alleged
delinquent youth.

(4) “Commit” means to transfer legal custody of a youth to the department or to the
youth court.

(5) “Conditional release” means the release of a youth from a correctional facility subject
to the terms and conditions of the conditional release agreement provided for in 52-5-126.

(6)(a) “Correctional facility” means a public secure residential facility or a private secure
residential facility under contract with the department and operated to provide for the custody,
treatment, training, and rehabilitation of:

(i) formally adjudicated delinquent youth;

(ii) convicted adult offenders or criminally convicted youth; or

(iii) a combination of the populations described in subsections (6)(a)(i) and (6)(a)(ii)
under conditions set by the department in rule.

(b) The term does not include a state prison as defined in 53-30-101.

(7) “Cost containment pool” means an account from which funds are allocated by the
office of court administrator under 41-5-132 to a judicial district that exceeds its annual
allocation for juvenile out-of-home placements, programs, and services or to the department for
costs incurred under 41-5-1504.

(8) “Cost containment review panel” means the panel established in 41-5-131.

(9) “Court”, when used without further qualification, means the youth court of the
district court.

(10) “Criminally convicted youth” means a youth who has been convicted in a district
court pursuant to 41-5-206.

(11)(a) “Custodian” means a person, other than a parent or guardian, to whom legal
custody of the youth has been given.

(b) The term does not include a person who has only physical custody.

(12) “Delinguent youth” means a youth who is adjudicated under formal proceedings
under the Montana Youth Court Act as a youth:

(@) who has committed an offense that, if committed by an adult, would constitute a
criminal offense;

(b) who has been placed on probation as a delinquent youth and who has violated any
condition of probation; or

(c) who has violated the terms and conditions of the youth’s conditional release
agreement.

(13) “Department” means the department of corrections provided for in 2-15-2301.

(14)(a) “Department records” means information or data, either in written or electronic
form, maintained by the department pertaining to youth who are committed under 41-5-
1513(1)(b).
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(b) Department records do not include information provided by the department to the
department of public health and human services’ management information system or information
maintained by the youth court through the office of court administrator.

(15) “Detention” means the holding or temporary placement of a youth in the youth’s
home under home arrest or in a facility other than the youth’s own home for:

(a) the purpose of ensuring the continued custody of the youth at any time after the youth
is taken into custody and before final disposition of the youth’s case;

(b) contempt of court or violation of a valid court order; or

(c) violation of the terms and conditions of the youth’s conditional release agreement.

(16) “Detention facility” means a physically restricting facility designed to prevent a
youth from departing at will. The term includes a youth detention facility, short-term detention
center, and regional detention facility.

(17) “Emergency placement” means placement of a youth in a youth care facility for less
than 45 days to protect the youth when there is no alternative placement available.

(18) “Family” means the parents, guardians, legal custodians, and siblings or other youth
with whom a youth ordinarily lives.

(19) “Final disposition” means the implementation of a court order for the disposition or
placement of a youth as provided in 41-5-1422, 41-5-1503, 41-5-1504, 41-5-1512, 41-5-1513,
and 41-5-1522 through 41-5-1525.

(20)(a) “Formal youth court records” means information or data, either in written or
electronic form, on file with the clerk of district court pertaining to a youth under the jurisdiction
of the youth court and includes petitions, motions, other filed pleadings, court findings, verdicts,
orders and decrees, and predispositional studies.

(b) The term does not include information provided by the youth court to the department
of public health and human services’ management information system.

(21) “Foster home” means a private residence licensed by the department of public
health and human services for placement of a youth.

(22) “Guardian” means an adult:

(a) who is responsible for a youth and has the reciprocal rights, duties, and
responsibilities with the youth; and

(b) whose status is created and defined by law.

(23) “Habitual truancy” means recorded unexcused absences of 9 or more days or 54 or
more parts of a day, whichever is less, in 1 school year.

(24)(a) “Holdover” means a room, office, building, or other place approved by the board
of crime control for the temporary detention and supervision of youth in a physically
unrestricting setting for a period not to exceed 24 hours while the youth is awaiting a probable
cause hearing, release, or transfer to an appropriate detention or shelter care facility.

(b) The term does not include a jail.

(25)(a) “Informal youth court records” means information or data, either in written or
electronic form, maintained by youth court probation offices pertaining to a youth under the
jurisdiction of the youth court and includes reports of preliminary inquiries, youth assessment
materials, medical records, school records, and supervision records of probationers.

(b) The term does not include information provided by the youth court to the department
of public health and human services’ management information system.
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(26)(a) “Jail” means a facility used for the confinement of adults accused or convicted of
criminal offenses. The term includes a lockup or other facility used primarily for the temporary
confinement of adults after arrest.

(b) The term does not include a collocated juvenile detention facility that complies with
28 CFR, part 31.

(27) *Judge”, when used without further qualification, means the judge of the youth
court.

(28) “Juvenile home arrest officer” means a court-appointed officer administering or
supervising juveniles in a program for home arrest, as provided for in Title 46, chapter 18, part
10.

(29) “Law enforcement records” means information or data, either in written or
electronic form, maintained by a law enforcement agency, as defined in 7-32-201, pertaining to a
youth covered by this chapter.

(30)(a) “Legal custody” means the legal status created by order of a court of competent
jurisdiction that gives a person the right and duty to:

(i) have physical custody of the youth;

(ii) determine with whom the youth shall live and for what period;

(iii) protect, train, and discipline the youth; and

(iv) provide the youth with food, shelter, education, and ordinary medical care.

(b) An individual granted legal custody of a youth shall personally exercise the
individual’s rights and duties as guardian unless otherwise authorized by the court entering the
order.

(31) “Necessary parties” includes the youth and the youth’s parents, guardian, custodian,
Or spouse.

(32)(a) “Out-of-home placement” means placement of a youth in a program, facility, or
home, other than a custodial parent’s home, for purposes other than preadjudicatory detention.

(b) The term does not include shelter care or emergency placement of less than 45 days.

(33)(a) “Parent” means the natural or adoptive parent.

(b) The term does not include:

(i) aperson whose parental rights have been judicially terminated; or

(ii) the putative father of an illegitimate youth unless the putative father’s paternity is
established by an adjudication or by other clear and convincing proof.

(34) “Probable cause hearing” means the hearing provided for in 41-5-332.

(35) “Regional detention facility” means a youth detention facility established and
maintained by two or more counties, as authorized in 41-5-1804.

(36) “Restitution” means payments in cash to the victim or with services to the victim or
the general community when these payments are made pursuant to a consent adjustment, consent
decree, or other youth court order.

(37) “Running away from home” means that a youth has been reported to have run away
from home without the consent of a parent or guardian or a custodian having legal custody of the
youth.

(38) “Secure detention facility” means a public or private facility that:

(a) is used for the temporary placement of youth or individuals accused or convicted of
criminal offenses or as a sanction for contempt of court, violation of the terms and conditions of
the youth’s conditional release agreement, or violation of a valid court order; and
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(b) is designed to physically restrict the movements and activities of youth or other
individuals held in lawful custody of the facility.

(39) “Serious juvenile offender” means a youth who has committed an offense that
would be considered a felony offense if committed by an adult and that is an offense against a
person, an offense against property, or an offense involving dangerous drugs.

(40) “Shelter care” means the temporary substitute care of youth in physically
unrestricting facilities.

(41) “Shelter care facility” means a facility used for the shelter care of youth. The term
is limited to the facilities enumerated in 41-5-347.

(42) “Short-term detention center” means a detention facility licensed by the department
for the temporary placement or care of youth, for a period not to exceed 10 days excluding
weekends and legal holidays, pending a probable cause hearing, release, or transfer of the youth
to an appropriate detention facility, youth assessment center, or shelter care facility.

(43) “Substitute care” means full-time care of youth in a residential setting for the
purpose of providing food, shelter, security and safety, guidance, direction, and, if necessary,
treatment to youth who are removed from or are without the care and supervision of their parents
or guardians.

(44) “Victim” means:

(a) a person who suffers property, physical, or emotional injury as a result of an offense
committed by a youth that would be a criminal offense if committed by an adult;

(b) an adult relative of the victim, as defined in subsection (44)(a), if the victim is a
minor; and

(c) an adult relative of a homicide victim.

(45) “Youth” means an individual who is less than 18 years of age without regard to sex
or emancipation.

(46) “Youth assessment” means a multidisciplinary assessment of a youth as provided in
41-5-1203.

(47) “Youth assessment center” means a staff-secured location that is licensed by the
department of public health and human services to hold a youth for up to 10 days for the purpose
of providing an immediate and comprehensive community-based youth assessment to assist the
youth and the youth’s family in addressing the youth’s behavior.

(48) “Youth care facility” has the meaning provided in 52-2-602.

(49) “Youth court” means the court established pursuant to this chapter to hear all
proceedings in which a youth is alleged to be a delinquent youth, a youth in need of intervention,
or a youth alleged to have violated the terms and conditions of the youth’s conditional release
agreement and includes the youth court judge, juvenile probation officers, and assessment
officers.

(50) “Youth detention facility” means a secure detention facility licensed by the
department for the temporary substitute care of youth that is:

(a)(i) operated, administered, and staffed separately and independently of a jail; or

(ii) acollocated secure detention facility that complies with 28 CFR, part 31; and

(b) used exclusively for the lawful detention of alleged or adjudicated delinquent youth
or as a sanction for contempt of court, violation of the terms and conditions of the youth’s
conditional release agreement, or violation of a valid court order.

(51) “Youth in need of intervention” means a youth who is adjudicated as a youth and
who:
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(a) commits an offense prohibited by law that if committed by an adult would not
constitute a criminal offense, including but not limited to a youth who:

(i) violates any Montana municipal or state law regarding alcoholic beverages; or

(if) continues to exhibit behavior, including running away from home or habitual
truancy, beyond the control of the youth’s parents, foster parents, physical custodian, or guardian
despite the attempt of the youth’s parents, foster parents, physical custodian, or guardian to exert
all reasonable efforts to mediate, resolve, or control the youth’s behavior; or

(b) has committed any of the acts of a delinquent youth but whom the youth court, in its
discretion, chooses to regard as a youth in need of intervention.
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DCI Agents

44-2-113. Qualifications of agents. Each agent must be a person qualified by experience,
training, and high professional competence in criminal investigation. Each agent shall meet all

the requirements of 7-32-303.
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POST Statutes

44-4-401. Definitions. For the purposes of this part, the following definitions apply:

(1) “Council” means the Montana public safety officer standards and training council
established in 2-15-2029.

(2) “Public safety officer” means:

(a) a corrections officer who is employed by the department of corrections, established in
2-15-2301, and who has full-time or part-time authority or responsibility for maintaining custody
of inmates in a state correctional facility for adults or juveniles;

(b) a detention officer who is employed by a county and who has full-time or part-time
authority or responsibility for maintaining custody of inmates in a detention center, as defined in
7-32-2241, or a youth detention facility, as defined in 41-5-103;

(c) a peace officer, as defined in 46-1-202;

(d) a department of transportation employee appointed as a peace officer pursuant to 61-
12-201;

(e) alaw enforcement officer or reserve officer, as the terms are defined in 7-32-201;

(F) a public safety communications officer, as defined in 7-31-201;

(g) a probation or parole officer who is employed by the department of corrections
pursuant to 46-23-1002;

(h) a person subject to training requirements pursuant to 44-2-113 or 44-4-902; and

(i) any other person required by law to meet the qualification or training standards
established by the council.

44-4-402. Membership -- composition. (1) The council consists of no more than 13 voting
members appointed by the governor in accordance with 2-15-124 and as provided in this section.

(2) Membership must include but is not limited to:

(a) one state government law enforcement representative;

(b) one chief of police, who may be appointed based on recommendations from the
Montana association of chiefs of police;

(c) one sheriff, who may be appointed based on recommendations from the Montana
sheriffs and peace officers association;

(d) one representative from the department of corrections established in 2-15-2301;

(e) one local law enforcement officer in a nonadministrative position, who may be
appointed based on recommendations from the Montana police protective association;

(F) one detention center administrator or detention officer;

(g) one Montana-certified tribal law enforcement representative;

(h) one county attorney, who may be appointed based on recommendations from the
Montana county attorneys association;

(i) two members of the board of crime control established in 2-15-2006; and

(j) three Montana citizens at large who are informed and experienced in the subject of
law enforcement.

44-4-403. Council duties -- determinations -- appeals. (1) The council shall:

(a) establish basic and advanced qualification and training standards for employment;
(b) conduct and approve training; and
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(c) provide for the certification or recertification of public safety officers and for the
suspension or revocation of certification of public safety officers.

(2) The council may waive or modify a qualification or training standard for good cause.

(3) A person who has been denied certification or recertification or whose certification or
recertification has been suspended or revoked is entitled to a contested case hearing before the
council pursuant to Title 2, chapter 4, part 6. A decision of the council is a final agency decision
subject to judicial review.

(4) The council is designated as a criminal justice agency within the meaning of 44-5-
103 for the purpose of obtaining and retaining confidential criminal justice information, as
defined in 44-5-103, regarding public safety officers in order to provide for the certification or
recertification of a public safety officer and for the suspension or revocation of certification of a
public safety officer. The council may not record or retain any confidential criminal justice
information without complying with the provisions of the Montana Criminal Justice Information
Act of 1979 provided for in Title 44, chapter 5.

44-4-404. Appointing authority responsible for applying standards. It is the responsibility
of a public safety officer’s appointing authority to apply the employment standards and training
criteria established by the council pursuant to this part, including but not limited to requiring the
successful completion of minimum training standards within 1 year of the public safety officer’s
hire date and terminating the employment of a public safety officer for failure to meet the
minimum standards established by the council pursuant to this part.
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Railroad Special Peace Officers

44-4-902. Application for appointment. A class I railroad corporation, as defined by the
interstate commerce commission in part 1201 of 49 CFR, desiring the appointment of an officer
or employee as a special peace officer shall apply to the attorney general. The application must
state the name, age, and place of residence of the person applying for appointment. The
applicant must have at least 3 years of experience as a class | railroad peace officer or have
completed a training course at an approved law enforcement academy, or meet the qualifications
described in 7-32-303 and adopted pursuant to Title 44, chapter 4, part 4. The application must
be signed by the applicant and a managing officer of the railroad corporation. The managing
officer signing the application shall at the same time submit an affidavit to the effect that the
officer is acquainted with the person seeking appointment, that the officer believes the applicant
to be of good moral character, and that the applicant is of good moral character and has
experience such that the applicant can be safely entrusted with the powers and duties of a special
peace officer.
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Definitions — “Peace Officer”

46-1-202. Definitions. As used in this title, unless the context requires otherwise, the following
definitions apply:

(1) “Advanced practice registered nurse” means an individual certified as an advanced
practice registered nurse provided for in 37-8-202, with a clinical specialty in psychiatric mental
health nursing.

(2) “Arraignment” means the formal act of calling the defendant into open court to enter
a plea answering a charge.

(3) “Arrest” means taking a person into custody in the manner authorized by law.

(4) “Arrest warrant” means a written order from a court directed to a peace officer or to
some other person specifically named commanding that officer or person to arrest another. The
term includes the original warrant of arrest and a copy certified by the issuing court.

(5) “Bail” means the security given for the primary purpose of ensuring the presence of
the defendant in a pending criminal proceeding.

(6) “Charge” means a written statement that accuses a person of the commission of an
offense, that is presented to a court, and that is contained in a complaint, information, or
indictment.

(7) “Conviction” means a judgment or sentence entered upon a guilty or nolo contendere
plea or upon a verdict or finding of guilty rendered by a legally constituted jury or by a court of
competent jurisdiction authorized to try the case without a jury.

(8) “Court” means a place where justice is judicially administered and includes the judge
of the court.

(9) “Included offense” means an offense that:

(a) is established by proof of the same or less than all the facts required to establish the
commission of the offense charged;

(b) consists of an attempt to commit the offense charged or to commit an offense
otherwise included in the offense charged; or

(c) differs from the offense charged only in the respect that a less serious injury or risk to
the same person, property, or public interest or a lesser kind of culpability suffices to establish its
commission.

(10) “Judge” means a person who is vested by law with the power to perform judicial
functions.

(11) “Judgment” means an adjudication by a court that the defendant is guilty or not
guilty, and if the adjudication is that the defendant is guilty, it includes the sentence pronounced
by the court.

(12) “Make available for examination and reproduction” means to make material and
information that is subject to disclosure available upon request at a designated place during
specified reasonable times and to provide suitable facilities or arrangements for reproducing it.
The term does not mean that the disclosing party is required to make copies at its expense, to
deliver the materials or information to the other party, or to supply the facilities or materials
required to carry out tests on disclosed items. The parties may by mutual consent make other or
additional arrangements.

(13) “New trial” means a reexamination of the issue in the same court before another
jury after a verdict or finding has been rendered.
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(14) “Notice to appear” means a written direction that is issued by a peace officer and
that requests a person to appear before a court at a stated time and place to answer a charge for
the alleged commission of an offense.

(15) “Offense” means a violation of any penal statute of this state or any ordinance of its
political subdivisions.

(16) “Parole” means the release to the community of a prisoner by a decision of the
board of pardons and parole prior to the expiration of the prisoner’s term subject to conditions
imposed by the board of pardons and parole and the supervision of the department of corrections.

(17) “Peace officer” means any person who by virtue of the person’s office or public
employment is vested by law with a duty to maintain public order and make arrests for offenses
while acting within the scope of the person’s authority.

(18) “Persistent felony offender” means an offender who has previously been convicted
of two separate felonies and who is presently being sentenced for a third felony committed on a
different occasion than either of the first two felonies. At least one of the three felonies must be
a sexual offense or a violent offense as those terms are defined in 46-23-502. An offender is
considered to have previously been convicted of two separate felonies if:

(@) the two previous felonies were for offenses that were committed in this state or any
other jurisdiction for which a sentence of imprisonment in excess of 1 year could have been
imposed;

(b) less than 5 years have elapsed between the commission of the present offense and
either:

(i) the most recent of the two felony convictions; or

(ii) the offender’s release on parole or otherwise from prison or other commitment
imposed as a result of a previous felony conviction; and

(c) the offender has not been pardoned on the ground of innocence and the conviction
has not been set aside at a postconviction hearing.

(19) “Place of trial” means the geographical location and political subdivision in which
the court that will hear the cause is situated.

(20) “Preliminary examination” means a hearing before a judge for the purpose of
determining if there is probable cause to believe a felony has been committed by the defendant.

(21) “Probation” means release by the court without imprisonment of a defendant found
guilty of a crime. The release is subject to the supervision of the department of corrections upon
direction of the court.

(22) “Prosecutor” means an elected or appointed attorney who is vested by law with the
power to initiate and carry out criminal proceedings on behalf of the state or a political
subdivision.

(23) “Same transaction” means conduct consisting of a series of acts or omissions that
are motivated by:

(a) a purpose to accomplish a criminal objective and that are necessary or incidental to
the accomplishment of that objective; or

(b) a common purpose or plan that results in the repeated commission of the same
offense or effect upon the same person or the property of the same person.

(24) *“Search warrant” means an order that is:

(@) inwriting;

(b) in the name of the state;

(c) signed by a judge;
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(d) a particular description of the place, object, or person to be searched and the
evidence, contraband, or person to be seized; and

(e) directed to a peace officer and commands the peace officer to search for evidence,
contraband, or persons.

(25) “Sentence” means the judicial disposition of a criminal proceeding upon a plea of
guilty or nolo contendere or upon a verdict or finding of guilty.

(26) “Statement” means:

(a) awriting signed or otherwise adopted or approved by a person;

(b) avideo or audio recording of a person’s communications or a transcript of the
communications; and

(c) awriting containing a summary of a person’s oral communications or admissions.

(27) “Summons” means a written order issued by the court that commands a person to
appear before a court at a stated time and place to answer a charge for the offense set forth in the
order.

(28) “Superseded notes” means handwritten notes, including field notes, that have been
substantially incorporated into a statement. The notes may not be considered a statement and are
not subject to disclosure except as provided in 46-15-324.

(29) “Temporary road block” means any structure, device, or means used by a peace
officer for the purpose of controlling all traffic through a point on the highway where all vehicles
may be slowed or stopped.

(30) “Witness” means a person whose testimony is desired in a proceeding or
investigation by a grand jury or in a criminal action, prosecution, or proceeding.

(31) “Work product” means legal research, records, correspondence, reports, and
memoranda, both written and oral, to the extent that they contain the opinions, theories, and
conclusions of the prosecutor, defense counsel, or their staff or investigators.
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Misdemeanor Probation, Probation and Parole & Pretrial Services

46-9-505. Issuance of arrest warrant -- redetermining bail -- definition. (1) Upon failure to
comply with any condition of a bail or recognizance, the court having jurisdiction at the time of
the failure may, in addition to any other action provided by law, issue a warrant for the arrest of
the person.

(2) On verified application by the prosecutor setting forth facts or circumstances
constituting a breach or threatened breach of any of the conditions of the bail or a threat or an
attempt to influence the pending proceeding, the court may issue a warrant for the arrest of the
defendant.

(3) If the defendant has been released under the supervision of a pretrial services agency,
referred to in 46-9-108(1)(f), an officer of that agency may arrest the defendant without a warrant
or may deputize any other officer with power of arrest to arrest the defendant by giving the
officer oral authorization and within 12 hours delivering to the place of detention a verified
written statement setting forth that the defendant has, in the judgment of the officer, violated the
conditions of the defendant’s release. An oral authorization delivered with the defendant by the
arresting officer to the official in charge of a county detention center or other place of detention
is a sufficient warrant for detention of the defendant if the pretrial officer delivers a verified
written statement within 12 hours of the defendant’s arrest.

(4) Upon the arrest, the defendant must be brought before the court without unnecessary
delay and the court shall conduct a hearing and determine bail in accordance with 46-9-311.

(5) As used in this section, “pretrial services agency” means a government agency or a
private entity under contract with a local government whose employees have the minimum
training required in 46-23-1003 and that is designated by a district court, justice’s court,
municipal court, or city court to provide services pending a trial.

46-23-1002. Powers of the department. The department may:

(1) appoint probation and parole officers and other employees necessary to administer
this part;

(2) authorize probation and parole officers to carry firearms, including concealed
firearms, when necessary. The department shall adopt rules establishing firearms training
requirements and procedures for authorizing the carrying of firearms.

(3) adopt rules for the conduct of persons placed on parole or probation, except that the
department may not make any rule conflicting with conditions of parole imposed by the board or
conditions of probation imposed by a court.

(4) adopt rules to administer the rental voucher program the department may implement
pursuant to 46-23-1041.

46-23-1003. Qualifications of probation and parole officers. (1)(a) Probation and parole
officers must have at least a college degree and some formal training in behavioral sciences.
Exceptions to this rule must be approved by the department. Related work experience in the
areas listed in subsection (1)(b) may be substituted for educational requirements at the rate of 1
year of experience for 9 months formal education if approved by the department. All present
employees are exempt from this requirement but are encouraged to further their education at the
earliest opportunity.
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(b) Work experience that may be substituted for the educational requirements in
subsection (1)(a) includes experience in the areas of criminology, education, medicine,
psychiatry, psychology, law, law enforcement, social work, sociology, psychiatric nursing, or
guidance and counseling.

(2) Each probation and parole officer shall, through a source approved by the officer’s
employer, obtain 16 hours a year of training in subjects relating to the powers and duties of
probation officers, at least 1 hour of which must include training on serious mental illness and
recovery from serious mental illness. In addition, each probation and parole officer must receive
training in accordance with standards adopted by the Montana public safety officer standards and
training council established in 2-15-2029. The training must be at the Montana law enforcement
academy unless the council finds that training at some other place is more appropriate.

46-23-1005. Misdemeanor probation offices -- misdemeanor probation officers -- costs.

(1) A local government may establish a misdemeanor probation office associated with a justice’s
court, municipal court, or city court. The misdemeanor probation office shall monitor offenders
for misdemeanor sentence compliance and restitution payments. An offender is considered a
fugitive under the conditions provided in 46-23-1014.

(2) A local government may appoint or contract with a private Montana entity for the
provision of misdemeanor probation officers and other employees necessary to administer this
section. Misdemeanor probation officers:

(@) must have the minimum training required in 46-23-1003; and

(b) shall follow the supervision guidelines required in 46-23-1011.

(3) A publicly employed misdemeanor probation officer may order the arrest of an
offender as provided in 46-23-1012.

(4) An offender who is convicted of the offense of partner or family member assault
under 45-5-206 or of a violation of an order of protection under 45-5-626 and who is ordered to
be supervised by misdemeanor probation must be ordered to pay for the cost of the misdemeanor
probation. The actual cost of probation supervision over the offender’s sentence must be paid by
the offender unless the offender can show that the offender is unable to pay those costs. The
costs of misdemeanor probation are in addition to any other fines, restitution, or counseling
ordered.
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MCS Officers

61-12-201. Appointment of employees and out-of-state personnel as peace officers --
definition. (1) The director of transportation may appoint employees of the department as peace
officers to carry out this part. The employees appointed may include only those employees of
the department who are employed in the administration of the motor carrier services functions of
the department and employees of other states. Out-of-state personnel may be appointed only for
the purpose of enforcing gross vehicle weight laws at joint weigh station facilities. Each
employee appointed must be issued a certificate of appointment and execute an oath of office,
which must be entered into the records of the department.

(2) The department may enter into joint weigh station agreements with other states. If
the department enters into a joint weigh station agreement with another state, the department
may not reduce staff levels in the motor carrier services division of the department as a result of
the agreement but may reassign staff. However, this subsection does not apply to a reduction in
force for the department as a whole.

(3) Asused in this part, “department” means the department of transportation.
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23.13.101 Organization and General Provisions, Public Inspection of Orders and
Decisions (1) The organization and function of the Public Safety Officers Standards and
Training Council (“POST” or “POST Council”) are described in ARM 23.1.101(1)(d), (2)(k),
and (4).

(2) POST will maintain an index of all final orders and decisions in contested cases
and declaratory rulings. All final decisions and orders must be available for public inspection
on request, except confidential information which is protected from disclosure by federal or
state law. Copies of final decisions and orders must be given to the public on request after
payment of the cost of duplication.

23.13.102 Definitions As used in this chapter, the following definitions apply:

(1) “Allegation” means:

(a) astatement or accusation of misconduct made against a public safety officer to
POST staff or the council by anyone;

(b) a statement or accusation of misconduct against a public safety officer made by
the POST executive director acting upon any credible knowledge, information, or belief;

(c) the document or statement, prior to the notice of agency action, that initiates the
informal denial, revocation, suspension, or sanction proceeding against an officer.

(2) “Certification” or “certificate” means any certification granted by the council after
completion of the specific requirements as set forth in these rules.

(3) “Contested case” means:

(a) acivil administrative proceeding that progresses pursuant to notice and hearing as
outlined in MAPA and these rules; or

(b) a proceeding initiated by a request for a hearing from the officer after the officer
has received a notice of agency action imposing sanction, suspension, or revocation by the
director when the case could not be settled at the preliminary stage of review, investigation, or
informal proceeding.

(4) “Conviction” means a judgment or sentence entered upon a guilty or nolo
contendere plea or upon a verdict or finding of guilty rendered by a legally constituted jury or
by a court of competent jurisdiction authorized to try the case without a jury, without regard
to the sentence imposed or whether the charge is later dismissed.

(5) “Council” or “POST Council” or “POST” means the full 13-member public safety
officer standards and training council as created by 2-15-2029, MCA.

(6) “Director” or “executive director” means the bureau chief of the public safety
officer standards and training bureau.

(7) “Employing authority,” “employing agency,” or “governmental unit” means any
entity that is statutorily empowered with administration, supervision, hiring or firing
authority, training, or oversight over a public safety agency or officer. This may include but
is not limited to: the chief of police, mayor, county attorney, city council, warden, sheriff, etc.

(8) “Field training” means instruction, training, or skill practice rendered to an officer
by another officer or officers on a tutorial basis during a tour of duty while performing the
normal activities of that officer’s employment.

(9) “Hearing examiner” means the chair or the council’s designated representative,
who regulates the course of a contested case proceeding or other hearing held by the council,
pursuant to 2-4-611, MCA and these rules. Powers of a presiding officer are the same as
those of a hearing examiner.



(10) “In-service training” means training provided within a law enforcement and/or
public safety agency to review and develop skills and knowledge for the specific agency’s
needs.

(11) “Informal proceeding” means a proceeding that occurs before a MAPA contested
case proceeding and includes but is not limited to: correspondence between POST and the
officer accused of misconduct and his employing authority; investigation by POST;
stipulation or settlement negotiations or agreement; or a sanction, suspension, or revocation
imposed through a notice of agency action.

(12) “MAPA” means the Montana Administrative Procedure Act, Title 2, chapter 4,
part 6, MCA.

(13) “Misconduct” means any action or conduct that could potentially result in
sanction, suspension, or revocation of POST certification pursuant to ARM 23.13.702 or a
violation of the code of ethics contained in ARM 23.13.203.

(14) “Misdemeanor probation/pretrial services officer” means a public safety officer who
regularly performs the following functions as part of their work assignment:

(a) gathers information about pretrial defendants or misdemeanants through
interviews and records checks;

(b) reports information regarding pretrial defendants or misdemeanants to a judge so
the judge can determine the propriety of pretrial supervision, detainment, or sentence
revocation;

(c) monitors pretrial defendants’ or misdemeanants’ compliance with court- ordered
pretrial release or misdemeanor probation conditions;

(d) provides information and resources to pretrial defendants or misdemeanants to
help prevent violations of court-ordered conditions; and

(e) reports violations of court-ordered conditions to the court.

(15) “MLEA” or “Academy” means the Montana Law Enforcement Academy.

(16) “Notice of agency action” means the document that:

(a) gives an officer the notice required under 2-4-601, MCA,;

(b) informs the officer of the suspension, revocation, or sanction imposed by the
POST director and the supporting reasons;

(c) initiates the 30-day time period in which an officer may request a hearing and thus
initiate a contested case proceeding under MAPA.

(17) “Party” means one side, or its representative, in an informal or contested case
proceeding, usually the respondent and/or POST.

(18) “POST-approved training” means training reviewed and approved pursuant to
ARM 23.13.301 for which POST gives training credit, including but not limited to basic,
regional, and professional courses.

(19) “POST certified instructor” means a public safety officer, as defined in these
rules, who has met the requirements for and received an Instructor Certificate pursuant to
these rules, and may apply for and receive approval for POST training credit pursuant to these
rules, for trainings the officer conducts.

(20) “Presiding officer” means the chair of the council who holds all the same powers
as a hearing examiner for the purpose of contested cases.

(21) “Public safety officer” means an officer, as defined in 44-4-401, MCA. Nothing
in these rules may be construed to apply the requirements of 7-32-303 or 44-4-403, MCA to
an elected official.



(22) “Respondent” means the public safety officer against whom an allegation of
misconduct has been made, or the officer’s legal representative.

(23) “Revocation” means the permanent cancellation by the director or council of a
public safety officer’s POST certificate, certification, and certifiability such that the
performance of public safety officer duties is no longer permitted.

(24) “Roll call training” means instruction or training of short duration, less than two
hours, within any law enforcement and/or any public safety agency, conducted when officers
change shifts.

(25) “Sanction” means a consequence or punishment for a violation of ARM
23.13.702, 23.13.203, or the laws or rules of Montana.

(26) “Substance abuse” means the use of illegal drugs, other illegal substances, or
legally acquired drugs in a manner that substantially limits the officer’s ability to perform the
essential duties of a public safety officer, or poses a direct threat to the health or safety of the
public or a fellow officer.

(27) “Suspension” means the annulment, for a time period set by the director or
council, of a public safety officer’s POST certificate, certification, and certifiability, such that
the performance of public safety or peace officer duties is not permitted during that period of
time.

(28) “Voluntary surrender” means a public safety officer agrees to the revocation of
the officer’s certificate.

23.13.103 Record of All POST Council Meetings (1) As required by Title 2, chapter 6,
MCA, POST will maintain records of all meetings and make those records available for
public inspection. The record consists of an audio recording and minutes of the proceedings.
The audio recording is the official record of POST meetings.

23.13.104 Notice to the Public of POST Council Actions of Significant Interest to the
Public (1) Inaccordance with 2-3-102 through 2-3-114, MCA, prior to making a final
decision that is of significant interest to the public, POST will afford reasonable opportunity
for public participation. Reasonable opportunity for public participation may be afforded by:

(a) any of the agency actions allowed pursuant to 2-3-104, MCA; or

(b) a notice of the proposed agency action published in the register in accordance with
template 102a (www.armtemplates.com). POST may grant or deny an opportunity for
hearing, except a hearing is required if the proposed action is the adoption of rules in an area
of significant interest to the public.

(2) For purposes of (1)(b) only, significant interest to the public is defined at 2-4-102,
MCA, as matters an agency knows to be of widespread citizen interest.

(3) Public comment on any public matter within the jurisdiction of POST must be
allowed at any public meeting under 2-3-103(1)(b), 2-3-202, and 2-3-203, MCA, defining
“public matter” and “meeting” and stating the requirements applicable to opening and closing
meetings to the public. The opportunity for public comment must be reflected on the meeting
agenda and incorporated into the official minutes of the meeting. For purposes of this rule
and 2-3-103(1)(b), MCA, contested case is defined at 2-4-102(4), MCA.



23.13.201 Minimum Standards for the Appointment and Continued Employment of
Public Safety Officers (1) All public safety officers must be certified by POST and meet the
applicable employment, education, and certification standards as prescribed by the Montana
Code Annotated.

(2) In addition to standards set forth in the Montana Code Annotated, including but
not limited to 44-4-404, MCA, all public safety officers must:

(a) be a citizen of the United States or may be a registered alien if unsworn;

(b) be at least 18 years of age;

(c) be fingerprinted and a search made of the local, state, and national fingerprint files
to disclose any criminal record;

(d) not have been convicted of a crime for which they could have been imprisoned in
a federal or state penitentiary or a crime involving unlawful sexual conduct;

(e) be of good moral character as determined by a thorough background check;

(f) be a high school graduate or have been issued an equivalency certificate by the
Superintendent of Public Instruction, or by an appropriate issuing agency of another state or
of the federal government;

(9) successfully complete an oral interview and pass a thorough background check
conducted by the appointing authority or its designated representative;

(h) be in good standing with POST and any other licensing or certification boards or
committees equivalent to POST in any other state such that no license or certification similar
to a POST certification has been revoked or is currently suspended in any other state;

(i) possess a valid driver’s license if driving a vehicle will be part of the officer’s
duties;

(1) abide by the code of ethics contained in ARM 23.13.203; and

(k) complete, within every two calendar years, 20 hours of documented agency in-
service, roll call, field training, or POST-approved continuing education training credits,
which include but are not limited to a professional ethics curriculum covering the following
topics and any additional topics required by the council:

(i) areview of the Code of Ethics ARM 23.13.203 and Grounds for Denial, Sanction,
Suspension, and Revocation ARM 23.13.702;

(ii) review of the annual POST integrity report;

(i) discussion involving core values of each employing agency which may include
integrity, honesty, empathy, sympathy, bravery, justice, hard work, kindness, compassion, and
critical thinking skills;

(iv) review of agency policy and procedure regarding ethical and moral codes of
conduct;

(v) discussion of the similarities and differences between agency and POST
consequences for actions that violate policy or rule.

(3) Every public safety communications officer, as a part of the training required in
(2)(k), must complete, every two calendar years, a telephone cardiopulmonary resuscitation
(TCPR) course. The required TCPR training shall follow evidence-based, nationally
recognized guidelines for high-quality TCPR that incorporate recognition protocols for out-
of-hospital cardiac arrest (OHCA) and continuous education. The training must cover a
minimum of the following topics:

(a) anatomy and physiology of the circulatory and cardiovascular systems;

(b) relationship between circulatory, respiratory, and nervous systems;



(c) signs and symptoms of acute coronary syndrome (ACS);

(d) signs of life recognition;

(e) early recognition of the need for CPR;

(f) agonal respirations;

(9) hypoxic seizures and sudden cardiac arrest;

(h) pathophysiology of sudden cardiac death/cardiac arrest;

(i) the role of TCPR in cardiac arrest survival;

(j) the importance of minimizing disruptions when TCPR is in progress;

(K) physiology behind the performance of the instructions;

(I) automated external defibrillators and the role they play in resuscitation;

(m) explanation, with practical training exercises, for different TCPR instructions,
including: adult, child, infant, neonate, pregnant patients, obese patients, and stoma patients;

(n) critical incident stress management; and

(o) unusual circumstances posing challenges to the delivery of TCPR instructions,
such as: patients with do-not-resuscitate orders or physician orders for life-sustaining
treatment, patients on ventilators, post-operation patients, patients obviously dead on arrival,
electrocution, drowning, strangulation, two-rescuers ventilations, and cardiac arrest from
trauma.

(4) The POST Council is not responsible for maintaining records of continuing
education hours acquired to satisfy the requirements of (2)(j) and (2)(k). The employing
agency must maintain records of the administration of the oath and the continuing education
hours acquired to satisfy (2)(j) and (2)(k). Agency records maintained under this rule are
subject to audit by the executive director during normal business hours upon reasonable notice
to the agency.

23.13.203 Code of Ethics (1) All public safety officers who have been hired or employed
by any agency or entity in Montana, or who have been certified by POST, or who have
attended an MLEA basic class must abide by the code of ethics contained herein.

(2) All public safety officers hired or sworn before this rule’s effective date are also
bound by the code of ethics contained in this rule. Continued employment as a public safety
officer in Montana constitutes an agreement to be bound by this code of ethics. Failure to
comply with or violation of any part of the code of ethics may be grounds for denial,
suspension, sanction, or revocation of any POST certificate.

(3) The public safety officers’ code of ethics is:

(@) “My fundamental responsibility as a public safety officer is to serve the
community, safeguard lives and property, protect the innocent, keep the peace, and ensure the
constitutional rights of all are not abridged,;

(b) “I will perform all duties impartially, without favor or ill will and without regard
to status, sex, race, religion, creed, political belief or aspiration. | will treat all citizens
equally and with courtesy, consideration, and dignity. | will never allow personal feelings,
animosities, or friendships to influence my official conduct;

(c) “I'will enforce or apply all laws and regulations appropriately, courteously, and
responsibly;

(d) “I will never employ unnecessary force or violence, and will use only such force
in the discharge of my duties as is objectively reasonable in all circumstances. | will refrain
from applying unnecessary infliction of pain or suffering and will never engage in cruel,



degrading, or inhuman treatment of any person;

(e) “Whatever I see, hear, or learn, which is of a confidential nature, 1 will keep in
confidence unless the performance of duty or legal provision requires otherwise;

(F) “1 will not engage in nor will I condone any acts of corruption, bribery, or criminal
activity; and will disclose to the appropriate authorities all such acts. | will refuse to accept
any gifts, favors, gratuities, or promises that could be interpreted as favor or cause me to
refrain from performing my official duties;

(9) “I will strive to work in unison with all legally authorized agencies and their
representatives in the pursuit of justice;

(h) “I will be responsible for my professional development and will take reasonable
steps to improve my level of knowledge and competence;

(1) “I'will at all times ensure that my character and conduct is admirable and will not
bring discredit to my community, my agency, or my chosen profession.”

23.13.204 Purpose of Certificates (1) Certificates are awarded by the council for the
purpose of raising the level of professionalism and skill of public safety officers and to foster
cooperation among the council, agencies, groups, organizations, jurisdictions, and individuals.

(2) Basic, intermediate, advanced, supervisory, command, and other certificates are
established for the purpose of promoting ethical behavior, professionalism, education, and
experience necessary to perform the duties of a public safety officer.

(3) Certificates remain the property of the council. The council has the power to
recall, sanction, suspend, or revoke any or all certificates upon good cause based on a
preponderance of the evidence as determined by the council.

23.13.205 General Requirements for Certification (1) To be eligible for the award of a
certificate, each officer must be a full-time or part-time public safety officer as defined by 44-
4-401, MCA, at the time the application for certification is received by the council.

(2) Public safety officers must complete the required basic training as set by the
council.

(3) All public safety officers must abide by the code of ethics as prescribed in ARM
23.13.203. Acceptance of POST certification is an agreement to abide by and adopt the code
of ethics and refrain from the behaviors outlined in ARM 23.13.702.

(4) Prior to issuance of any certificate, the public safety officer must have completed
the designated combinations of education, training, and experience as established by the
council.

(5) To maintain certification the officer must:

(a) abide by all laws and rules of Montana, including those set forth herein;

(b) maintain ethical conduct by upholding and abiding by the code of ethics set forth
in ARM 23.13.203 and refrain from engaging in any behavior that constitutes a ground for
denial sanction, suspension, or revocation under ARM 23.13.702;

(c) maintain the continuing education and training requirements set forth by the
council and ARM 23.13.201(2)(k).

(6) Training hour guidelines are as follows:

(a) no training hours for the basic courses or legal equivalency courses may be
applied to any other certificate; and

(b) acceptability of training hours claimed for training received from noncriminal



justice sponsored agencies will be determined by the council, and requires an application for
credit.

(7) No more than 15% of the required training hours will be allowed from in-service
training. An officer who wishes to use in-service training hours when applying for
intermediate, advanced, supervisory, command and other certificates must submit
documentation of in-service training hours with the officer’s certificate application. The
POST Council is not responsible for maintaining records of the course content supporting
regional, online, or in-service training hours acquired to satisfy the requirements of this rule.
The employing agency or the individual officer must maintain records of the course content
supporting regional, online, or in-service training hours acquired to satisfy this rule.

(8) Applicable discipline-specific experience in any public safety agency will be
considered by the council when determining the minimum standards for certification of each
discipline.

23.13.206 Requirements for the Basic Certificate (1) POST will issue basic certificates in
the following disciplines:

(@) peace officer;

(b) detention/corrections officer;

(c) probation and parole officer;

(d) misdemeanor probation/pretrial services officer;

(e) public safety communications officer;

(f) coroner; and

(g9) reserve officer.

(2) In addition to ARM 23.13.204 and 23.13.205, the following are required for the
award of the basic certificate:

(a) Public safety officers hired after August 1, 2008, must have completed:

(i) the probationary period prescribed by law or by the current employing agency, but
in any case have a minimum of one year discipline-specific employment experience with the
current employing agency; and

(i1) the basic course or the equivalency as defined by the council.

(b) Public safety officers hired before August 1, 2008, must have:

(i) completed the probationary period prescribed by the employing agency, and served
a minimum of one year with the present employing agency;

(if) completed the basic course at the MLEA, or an equivalency as defined by the
council; and

(iii) satisfied the requirements for the basic certificate by their experience, and
satisfactorily performed their duties as attested to by the head of the agency for which they are
employed.

(c) Public safety officers with out-of-state training or who have been formerly
employed by a designated federal agency, state, tribal entity, county, municipality, city, or
town who do not have basic certification and are employed by a Montana law enforcement
and/or public safety agency:

(i) must have completed the probationary period prescribed by law, but in any case
have a minimum of one year experience with the present employing agency;

(if) whose training or service time is determined by the council as equivalent to the
basic course must successfully complete an equivalency program, approved by the council



and administered by the MLEA. The council will require those who fail an equivalency
program to successfully complete the basic course at the academy; and

(iii) whose training or service time is determined by the council as not equivalent to
the basic course must, within one year of initial appointment, successfully complete the basic
course.

(d) All of the training and equivalency requirements for the basic certificate must be
accomplished within one year of the initial appointment.

(e) The council may grant a one-time extension to the one year time requirement for
public safety officers upon the written application of the officer’s appointing authority. The
application must explain the circumstances that make the extension necessary. The council
may not grant an extension to exceed 180 days. Factors that the council may consider in
granting or denying the extension include but are not limited to:

(i) illness of the public safety officer or a member of the public safety officer’s
immediate family;

(ii) absence of reasonable access to the basic course, or the legal training course;
and/or

(iii) an unreasonable shortage of personnel within the department.

(f) A public safety officer who has been issued a basic certificate by the council and
whose last date of employment as a public safety officer in the discipline for which the officer
received a basic certificate was less than 36 months prior to the date of the person’s present
appointment as a public safety officer in the discipline for which the officer received a basic
certificate is not required to fulfill the basic educational requirements as set forth in these
rules.

(g9) If the last date of employment as a public safety officer in the discipline for which
the officer received a basic certificate is more than 36 months but less than 60 months prior to
the date of present employment as a public safety officer in the discipline for which the
officer received a basic certificate, the public safety officer may satisfy the basic requirement
by successfully passing a basic equivalency course administered by the academy. If the
public safety officer fails the basic equivalency course, the basic course shall be completed
within the time frames set forth in the rules. If no basic equivalency course exists for the
public safety officer’s specific discipline, then the applicable basic course must be completed
within one year of the public safety officer’s most recent appointment.

(3) An officer meeting the qualifications outlined above will be issued a basic POST
certificate. The discipline of the basic POST certificate will correspond to the basic training
course the officer attended. POST will consider the completion of the above requirements to
constitute the officer’s application for a POST basic certificate. However, if an officer wishes
to fill out an application form, then POST will also consider that application. POST will not
reissue a basic certificate merely to change the discipline listed.

23.13.207 Requirements for the Public Safety Officer Intermediate Certificate
(1) POST will issue intermediate certificates in the following disciplines:

(a) peace officer;

(b) detention/corrections officer;

(c) probation and parole officer;

(d) misdemeanor probation/pretrial services officer; and

(e) public safety communications officer.



(2) In addition to ARM 23.13.204 and 23.13.205, a peace officer or probation and
parole officer who is an applicant for an award of the intermediate certificate:

(a) must have served at least one year with the present employing agency and be
satisfactorily performing the duties as attested to by the head of the employing law
enforcement and/or public safety agency;

(b) must possess the discipline-specific basic certificate; and

(c) must have four years of discipline-specific experience and 200 combined job-
related training hours as provided in these rules.

(3) In addition to ARM 23.13.204 and 23.13.205, a detention/corrections officer or a
misdemeanor probation/pretrial services officer who is an applicant for an award of the
intermediate certificate:

(a) must have served at least one year with the present employing agency and be
satisfactorily performing the duties as attested to by the head of the employing law
enforcement and/or public safety agency;

(b) must possess the discipline-specific basic certificate; and

(c) must have four years of discipline-specific experience and 144 combined job-
related training hours as provided in these rules.

(4) In addition to ARM 23.13.204 and 23.13.205, a public safety communication
officer who is an applicant for an award of the intermediate certificate:

(a) must have served at least one year with the present employing agency and be
satisfactorily performing the duties as attested to by the head of the employing law
enforcement and/or public safety agency;

(b) must possess the discipline-specific basic certificate; and

(c) must have four years of discipline-specific experience and 84 combined job-
related training hours as provided in these rules.

(5) Officers who believe they are eligible for an intermediate certificate must submit a
completed application, with a verification from the agency administrator that the officer’s
training meets the requirements of these rules and a recommendation that the applicant should
be awarded the certificate, to the director. Applications are available from POST staff or on
the POST web site.

(@) The director will review the application and approve or deny the certification,
unless the director determines as a matter of discretion that the council’s review is necessary
due to extenuating circumstances.

(b) Upon approval by the director, the certificate becomes valid unless the council
takes further action.

(6) A misdemeanor probation/pretrial services officer who possessed a probation and
parole basic certificate before March 27, 2020 meets the requirement of (3)(b).

23.13.208 Requirements for Public Safety Officer Advanced Certificate (1) POST will
issue advanced certificates in the following disciplines:

(a) peace officer;

(b) detention/corrections officer;

(c) probation and parole officer;

(d) misdemeanor probation/pretrial services officer; and

(e) public safety communications officer.

(2) In addition to ARM 23.13.204 and 23.13.205, a peace officer or probation and



parole officer who is an applicant for an award of the advanced certificate:

(a) must possess the discipline-specific intermediate certificate; and

(b) must have eight years of discipline-specific experience and 400 combined job-
related training hours as provided in these rules.

(3) In addition to ARM 23.13.204 and 23.13.205, a detention/corrections officer or a
misdemeanor probation/pretrial services officer who is an applicant for an award of the
advanced certificate:

(a) must possess the discipline-specific intermediate certificate; and

(b) must have eight years of discipline-specific experience and 304 combined job-
related training hours as provided in these rules.

(4) In addition to ARM 23.13.204 and 23.13.205, a public safety communications
officer who is an applicant for an award of the advanced certificate:

(a) must possess the discipline-specific intermediate certificate; and

(b) must have eight years of discipline-specific experience and 184 combined job-
related training hours as provided in these rules.

(5) Officers who believe they are eligible for an advanced certificate must submit a
completed application, with a verification from the agency administrator that the officer’s
training meets the requirements of these rules and a recommendation that the applicant should
be awarded the certificate, to the director. Applications are available from POST staff or on
the POST web site.

(@) The director will review the application and approve or deny the certification,
unless the director determines, as a matter of discretion, that the council’s review is necessary
due to extenuating circumstances.

(b) Upon approval by the director the certificate becomes valid unless the council
takes further action.

(6) A misdemeanor probation/pretrial services officer who possessed a probation and
parole intermediate certificate before March 27, 2020 meets the requirement of (3)(a).

23.13.209 Requirements for Public Safety Officer Supervisory Certificate (1) POST
will issue supervisory certificates in the following disciplines:

(a) peace officer;

(b) detention/corrections officer;

(c) probation and parole officer;

(d) misdemeanor probation/pretrial services officer; and

(e) public safety communications officer.

(2) In addition to ARM 23.13.204 and 23.13.205, the applicant for an award of the
supervisory certificate:

(a) must possess the discipline-specific intermediate certificate;

(b) must have successfully completed a 32-hour POST-approved management course;
and

(c) must have served satisfactorily as a first-level supervisor currently and for one
year prior to the date of application, as attested to by the head of the employing agency.

(3) A first-level supervisor is a position above the operational level for which
commensurate pay is authorized, is occupied by an officer who, in the upward chain of
command, principally is responsible for the direct supervision of employees of an agency or is
subject to assignment of such responsibilities.
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(4) Officers who believe they are eligible for a supervisory certificate must submit a
completed application, with agency administrator approval, to the director. Applications are
available from POST staff or on the POST web site.

(@) The director will then review the application and approve or deny the certification,
unless the director determines, as a matter of discretion, that the council’s review is necessary
due to extenuating circumstances.

(b) Upon approval by the director the certificate becomes valid unless the council
takes further action.

(5) A misdemeanor probation/pretrial services officer who possessed a probation and
parole intermediate certificate before March 27, 2020 meets the requirement of (2)(a).

23.13.210 Requirements for Public Safety Officer Command Certificate (1) POST will
issue command certificates in the following disciplines:

(a) peace officer;

(b) detention/corrections officer;

(c) probation and parole officer;

(d) misdemeanor probation/pretrial services officer; and

(e) public safety communications officer.

(2) In addition to ARM 23.13.204 and 23.13.205, the applicant for an award of the
command certificate:

(a) must possess the discipline-specific supervisory certificate;

(b) must have completed a professional development course or courses cumulating a
minimum of 160 hours or more of POST-approved, supervisory, management or leadership
topic matter; and

(c) must have served satisfactorily as a first-level supervisor currently and for one
year prior to the date of application, as attested to by the head of the employing agency.

(3) Officers who believe they are eligible for a command certificate must submit a
completed application, with agency administrator approval, to the director. Applications are
available from POST staff or on the POST web site.

(a) The director will then review the application and approve or deny the certification,
unless the director determines, as a matter of discretion, that the council’s review is necessary
due to extenuating circumstances.

(b) Upon approval by the director the certificate becomes valid unless the council
takes further action.

(4) A misdemeanor probation/pretrial services officer who possessed a probation and
parole supervisory certificate before March 27, 2020 meets the requirement of (2)(a).

23.13.212 Instructor Certification Requirements (1) Instructor certificates are not
discipline-specific and POST may issue an instructor certificate to any public safety officer
who meets the qualifications in these rules.

(2) A public safety officer providing POST approved training as defined in these rules
must be certified by the council as an instructor.

(3) To qualify as an instructor, the officer shall apply to the council, on a form
approved by the council, and shall meet the following requirements:

(a) two years of public safety experience;

(b) an active POST basic certificate in the officer’s current discipline;
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(c) an endorsement from the applicant’s agency head; and

(d) successful completion of a POST-approved instructor development course.
Effective October 28, 2017, all instructor development courses must be a minimum of 40
hours in length and must include a minimum of the following:

(i) 12 hours of curriculum design;

(it) 8 hours of adult learning theories;

(iii) 8 hours of foundation skills for trainers;

(iv) 8 hours of training preparation and delivery; and

(v) 4 hours of context of training.

(4) Instructor certificates in any discipline issued prior to October 28, 2017 and any
instructor certificate issued after October 28, 2017, may be renewed every four years.

(5) The council or the director may deny applications for instructor certification for
failure to satisfy the required qualifications. The council or the director may recall, suspend,
or revoke instructor certificates at any time for good cause to ensure the quality of the training
programs.

(6) Officers who believe they are eligible for any instructor certificate must submit a
completed application, with agency administrator approval, to the director. Applications are
available from POST staff or on the POST web site.

(@) The director will then review the application and approve or deny the certification,
unless the director determines, as a matter of discretion, that the council’s review is necessary
due to extenuating circumstances.

(b) Upon approval by the director the certificate becomes valid unless the council
takes further action.

(7) A misdemeanor probation/pretrial services officer who possessed a probation and
parole basic certificate before March 27, 2020 meets the requirement of (3)(b).

23.13.214 Employment and Training of Reserve Officers (1) An agency that appoints a
reserve officer pursuant to 7-32-213, MCA, must submit a completed employment status form
to the director within ten days of appointing the reserve officer.

(2) The employing agency is responsible for training the reserve officer. The reserve
officer must complete training as prescribed in this rule within two years of the reserve
officer’s initial appointment

(3) Training must, at a minimum, consist of the courses and hours listed in 7-32-
214(1), MCA.

(4) Upon notice of the reserve officer’s qualification, made by the reserve officer’s
agency head to the director on a form approved by the council, POST will issue a reserve
officer basic certificate to the reserve officer.

23.13.215 Firearms Proficiency Standards (1) Each agency that employs a public
safety officer who is authorized to carry firearms during the work assignment must:

(@) require the officer to complete successfully the firearms proficiency requirements
provided in this rule at least once a year, for any manufacture and model of firearm
customarily carried by that officer;

(b) designate a POST-certified instructor as defined in these rules to conduct or
oversee and document annual firearms proficiency. The instructor must also have attended a

12



minimum 40-hour firearms instructor course or its equivalent, which includes the following
topics:

(i) firearms safety;

(i) role of the instructor;

(iii) civil and criminal liability exposure;

(iv) instructional techniques for firearms instructors;

(v) operation of the firing line;

(vi) range preparation;

(vii) handgun;

(viii) disabled officer techniques; and

(ix) low light shooting techniques.

(c) keep on file in a format readily accessible to the council a copy of all firearms
proficiency records, which must include:

(i) date of qualification;

(i) identification of the officer;

(iii) firearm manufacture and model;

(iv) results of qualifying; and

(v) course of fire used.

(2) The minimum standards for annual firearms proficiency are:

(@) Primary duty handgun —a minimum of 30 rounds, fired at ranges from point-blank
to 15 yards with a minimum of 15 rounds at or beyond seven yards;

(b) Shotgun — minimum of five rounds fired at a distance ranging from point-blank to
25 yards;

(c) Precision rifle — a minimum of ten rounds fired at a minimum range of 100 yards;

(d) Patrol rifle —a minimum of 20 rounds fired at a distance ranging from point-blank
to 50 yards;

(e) Fully automatic weapon —a minimum of 30 rounds fired at a distance ranging
from point-blank to ten yards, with a minimum of 25 rounds fired in full automatic (short
bursts of two or three rounds), and a minimum of five rounds fired semi-automatic; and

(F) Secondary or backup handgun —a minimum of 12 rounds fired at a distance
ranging from point blank to at or beyond seven yards, which includes a minimum of six
rounds fired at or beyond seven yards.

(3) The minimum passing score for annual firearms proficiency is 80% for each
firearm on an IPSC Official Target or dimensional equivalent.

(4) The MLEA sets the passing score for the Montana Law Enforcement Basic
Firearms Qualification.

(5) Before carrying a firearm or making an arrest, a misdemeanor probation/pretrial
services officer must successfully complete the firearms proficiency requirements provided in
this rule.

23.13.216 Public Safety Officer Employment, Education, and Certification Standards
(1) Except as provided in (2), the basic and basic equivalency training standards set forth in
7-32-303, MCA, are applicable to all public safety officers, where an appropriate basic course
or basic equivalency course exists in the public safety officer’s field. The council may
approve a location other than the Montana Law Enforcement Academy for the basic or basic
equivalency courses in the following disciplines: detention/corrections officer; probation and
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parole officer; misdemeanor probation/pretrial services officer; public safety communications
officer; and coroner.

(2) The standards set forth in (1) do not apply to reserve officers.

(3) A public safety officer’s employing authority must provide written notice to POST
within 10 days of the appointment, termination, resignation, or death of the public safety
officer.

23.13.217 Requirements for SWAT Primary Course Credit (1) To receive POST
approval for a SWAT primary course, a course must meet the following requirements:

(@) the course must be a minimum of 40 hours in length and be approved pursuant to
ARM 23.13.301 and 23.13.304 and must contain a minimum of the following:

(i) team communication, team make-up;

(ii) confrontation management to include preplanning, immediate action, planning,
execution, post execution;

(iii) weapons, munitions, and equipment to include live fire, close quarter defense,
crisis negotiations, intelligence gathering/ground reconnaissance, preplanning tactics, walk
through, breaching techniques;

(iv) team movement and interior tactics to include approach, position, entry, search,
static, dynamic, halls, stairs;

(v) open air/mobile assault, downed officer citizen rescue, chemical
agents/diversionary device/less lethal, practical exercises, and legal issues.

(2) The director or the director’s designee will review applications and approve or
deny POST credit pursuant to these rules, unless the director determines, as a matter of
discretion, that the council’s review is necessary due to extenuating circumstances.

(3) Upon approval by the director or the director’s designee, the course will be
reflected on the attending officers’ POST training transcripts unless the council takes further
action.
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23.13.301 Qualifications for Approval of Public Safety Officer Training Courses

(1) The director or the director’s designee may approve any request for POST training credit.
Any person aggrieved by a determination made by the director under this rule may seek
review of the decision by the POST Council.

(2) To obtain the status of POST-approved training, training courses must:

(a) meet the requirements for trainee attendance and performance, and the instructor
requirements contained in these rules;

(b) be based upon generally recognized best practices;

(c) comport with Montana laws and court decisions;

(d) be at least two hours or more in length;

(e) be advertised and open to all public safety agencies; and

(F) contain course content that has been reviewed and approved by the agency hosting
the training, or the employing authority of the officer receiving credit for the training, either
before or after the training occurs, through the procedures set forth in (3).

(3) A POST-certified instructor seeking course credit for public safety officers must
have an active POST certificate that is not revoked, suspended or on probation and must
submit an application for accreditation to the director and retain documentation of:

(a) an education or training record that indicates the officer has received education or
training in the specific field, subject matter, or academic discipline to be taught;

(b) material showing course content, including an agenda, syllabus and/or lesson plan
and student handouts; and

(c) acopy of the course advertisement.

(4) Toreceive POST training credit, an agency hosting a training by any other person
or entity for a public safety officer or officers must submit an application for accreditation to
the director and retain documentation of:

(a) an instructor certification or training record and an instructor biography;

(b) material showing course content, including an agenda, syllabus and/or lesson plan
and student handouts; and

(c) acopy of the course advertisement.

(5) Itis the responsibility of the employing authority or any person or entity wishing
to receive POST-approved training credit to retain the required documentation set forth in
these rules and monitor the standards for training, trainee attendance, and performance as set
by the council. Records maintained under this rule are subject to audit by the executive
director or the director’s designee during normal business hours upon reasonable notice to the
agency.

23.13.302 Requirements for Trainee Attendance and Performance in POST Approved
Courses (1) Trainees enrolled in any POST approved course shall be admitted only in
accordance with rules of eligibility and admission as either contained herein or contained in
the course announcement.

(2) No trainee may receive credits for a training course if absences exceed 10% of the
total hours for the course.

(3) Any trainee who fails to comply with these rules pertaining to attendance,
performance, and behavior shall be denied credits.

(4) A POST-certified instructor will not receive training credit for any training in
which the POST-certified instructor provides instruction.
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(5) Failure to comply with the rules contained herein or other guidelines may result in
either denial of course approval or a revocation of course approval.

23.13.304 The Basic Courses (1) The amount of training for which credit will be granted in
any basic public safety officer’s course will be prescribed by the council.

(2) Students in any basic public safety officers’ course are required to complete
instruction in the prescribed subject areas as directed by the council.

(3) The council will review and approve the curriculum for all basic public safety
officers’ courses. The review may consist of examining and approving the course syllabus
and/or a thorough review of individual course performance objectives and lesson plans which
have been established for each designated training block within the prescribed subject areas.

(4) The council may approve changes from the course content established at the last
review upon written application from the MLEA administrator, training agency, or training
provider providing evidence that such change is compatible with the public interest.
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23.13.601 Coroner Education and Continued Education and Extension of Time Limit
for Continued Certification (1) Coroner education shall be conducted as prescribed in 7-4-
2905, MCA.

(2) New coroners shall complete the 40 hour basic coroner course at the academy or
other equivalent course approved by POST:

() the basic coroner course must be completed in accordance with 7-4-2905, MCA.

(3) Coroners must complete 16 hours of continuing coroner education at least once
every two years.

(@) The council may extend the two year time limit requirement for the continuation
of coroner’s certification, set forth in 7-4-2905, MCA, upon the written application of the
coroner or the appointing authority of the deputy. The application must explain the
circumstances which necessitate the extension;

(b) Factors considered in granting or denying an extension include, but are not limited

to:

(i) illness of the coroner/deputy coroner or an immediate family member;

(if) absence of reasonable access to the continuing coroner education; or

(iii) an unreasonable shortage of personnel;

(c) The council may not grant an extension to exceed 180 days; and

(d) The council will not grant extensions after the expiration of the two year time
limit.
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23.13.702 Grounds for Sanction, Suspension, or Revocation of POST Certification

(1) The executive director or the council will consider any legitimate allegation made
against any public safety officer that may result in the denial, sanction, revocation, or
suspension of that officer’s certification.

(2) The public safety officer’s employing authority must report to the executive
director any substantiated grounds for denial, sanction, suspension, or revocation of POST
certification as enumerated in (3). If review of an officer’s conduct is pending before any
court, council, tribunal, or agency, the employing authority may wait for a final adjudication
before reporting the officer’s conduct to the executive director. If the officer’s conduct results
in termination of the officer’s employment, the notice requirements of 7-32-303, MCA, and
ARM 23.13.216 apply.

(3) The grounds for denial, sanction, suspension, or revocation of the certification of
public safety officers are as follows:

(@) willful falsification of any information in conjunction with official duties, or any
single occurrence or pattern of lying, perpetuating falsehoods, or dishonesty which may tend
to undermine public confidence in the officer, the officer’s employing authority, or the
profession;

(b) a physical or mental condition that substantially limits the officer’s ability to
perform the essential duties of a public safety officer, or poses a direct threat to the health and
safety of the public or fellow officers, and that cannot be eliminated or overcome by
reasonable accommodation;

(c) engaging in substance abuse as defined in these rules;

(d) unauthorized use of or being under the influence of alcoholic beverages while on
duty, or the use of alcoholic beverages in a manner which tends to discredit the officer, the
officer’s employing authority, or the profession;

(e) conviction of a criminal offense enumerated in Tit. 45, Ch. 5-10 or Tit. 61, ch. 8,
pt. 4, MCA, or an offense which would be a criminal offense enumerated in Tit. 45, Ch. 5-10
or Tit. 61, ch. 8, pt. 4, MCA if committed in this state;

(F) neglect of duty or willful violation of orders or policies, procedures, rules, or
criminal law when such action or inaction, committed in the officer’s capacity as an officer or
otherwise, reflects adversely on the officer’s honesty, integrity, or fitness as an officer or is
prejudicial to the administration of justice;

(g) willful violation of the code of ethics set forth in ARM 23.13.203;

(h) conduct which, whether committed in the officer’s capacity as an officer or
otherwise, is prejudicial to the administration of justice or reflects adversely on the employing
authority’s integrity or the officer’s honesty, integrity, or fitness as an officer;

(i) failure to meet the minimum standards for appointment or continued employment
as a public safety or peace officer set forth in these rules or Montana law;

(j) failure to meet the minimum training requirements or continuing education and
training requirements for a public safety or peace officer required by Montana law and these
rules;

(k) operating outside or ordering, permitting, or causing another officer to operate
outside of the scope of authority for a public safety or peace officer as defined by 44-4-401,
44-4-404, or 7-32-303, MCA, or any other provision of Montana law regulating the conduct
of public safety officers;

(I) the use of excessive or unjustified force in conjunction with official duties; or
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(m) the denial, sanction, suspension, or revocation of any license or certification
equivalent to a POST certification imposed by a board or committee equivalent to POST in
any other state.

(4) Itis adefense to an allegation of substance abuse, as defined in these rules, if the
officer shows by a preponderance of the evidence that the officer’s substance abuse has been
eliminated or overcome by reasonable treatment.

23.13.703 Procedure for Making and Receiving Allegations of Officer Misconduct and
for Informal Resolution of Those Allegations by the Director (1) The POST Council will
create, maintain, and adopt in public meetings a policy and procedure for processing and
responding to allegations. The policy and procedure will be posted on POST’s web site and
made publicly available. It will comply with these rules and offer the director further
guidance regarding the specific steps that the director and POST staff will take when
responding to allegations.

(2) Any allegation made against a public safety officer that states potential grounds
for denial, sanction, suspension, or revocation of POST certification must be made initially to
the employing authority of the officer in question by the individual making the allegation,
unless the employing authority is making the allegation. All allegations must be made in
writing unless the director initiates the allegation. Anonymous allegations will not be
considered unless the director determines that public safety may be threatened if POST takes
no action on an anonymous allegation.

(3) Except as provided in this section, POST will not proceed with an allegation
unless the individual making the allegation or POST staff has notified the employing authority
of the allegation. This requirement does not apply if the allegation has been made against the
highest ranking officer in the agency, who would otherwise constitute the employing
authority, and there is some reason to believe that the investigation or public safety would be
put in danger by such a notification.

(4) Within 30 days of being notified of the allegation, or in making its own allegation
of misconduct, the employing authority must give POST a notice of the employing authority’s
investigation, action, ruling, finding, or response to the allegation, in writing, which must
include a description of any remedial or disciplinary action pending or already taken against
the officer regarding the allegation in question, and which may contain a recommendation
from the employing authority regarding whether POST should impose a sanction. If the
employing authority recommends POST impose a sanction, the employing authority must
state what sanction the employing authority deems reasonable. POST shall consider but is not
bound by the recommendation of the employing authority. If available, a copy of the initial
allegation made to the employing authority and the employing authority’s written response
must be forwarded to the director. The employing authority may make a written request to
the director for additional time to respond. Such a request must provide good cause as to the
reason more time is required. The director may grant or deny requests for additional time at
the director’s discretion.

(5) After the employing authority has been notified and given the opportunity to act,
the director or POST staff may accept an allegation.

(a) Any allegation submitted to the council must be submitted to the director or POST
staff and may not be submitted to the full council or any individual member of the council.

(b) The allegation must provide at least the following information:
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(i) the name, address, and telephone number of the individual making the allegation,
which the director may keep confidential if the individual or public safety would be harmed
by disclosure;

(if) the name and place of employment of the officer;

(iii) a complete description of the incident;

(iv) the remedy sought;

(c) A person making an allegation must use the allegation form available from POST
staff or submit an allegation in substantially similar format.

(d) An employing authority or the Montana Law Enforcement Academy may submit a
written allegation on the agency’s letterhead with supporting documents that the agency
deems appropriate.

(6) The director may initiate an allegation, based on good cause and reliable
information, and must follow the procedure set forth in this rule as if initiated by any other
individual, including but not limited to submitting the complaint to the employing authority.

(7) After an allegation has been received or has been initiated by the director, the
director, in consultation with contested case counsel for POST, will correspond with the
respondent in writing.

(@) All such correspondence must be copied to the employing authority, unless the
exception noted in (3) applies.

(b) The policy provided in (1), will outline the number and nature of these letters.

(c) The purpose of this correspondence is to allow the officer to respond to the
allegation, allow the director and contested case counsel to gather more information, and
allow the parties to reach an informal resolution.

(8) After an allegation is made by or filed with the director, the director, contested
case counsel for POST, or other POST staff or designees will investigate the complaint.

(9) Following the review and investigation of an allegation, communication with the
respondent, communication with the employing authority, and consultation with counsel for
POST, the director may take any appropriate action, including but not limited to the
following:

(a) engage in informal negotiations and settlement discussions and enter into a
stipulation or memorandum of understanding with the officer or the officer’s counsel, or
otherwise informally resolve the complaint. An informal resolution reached before the
MAPA contested case hearing stage under this subsection is not subject to approval by the
council;

(b) accept the voluntary surrender of a certificate;

(c) make one of the following findings:

(i) No finding: The investigation cannot proceed for reasons that include but are not
limited to: the complainant failed to disclose promised information to further the
investigation; or the complainant wishes to withdraw the complaint; or the complainant is no
longer available for clarification. This finding may also be used when the information
provided is not sufficient to determine the identity of the officer(s) or employee(s) involved.

(if) Not sustained: The investigation failed to discover sufficient evidence to prove or
disprove the allegations.

(iii) Sustained: The investigation disclosed a preponderance of evidence to prove the
allegation(s).

(iv) Unfounded: The investigation disclosed that the complainant made a false
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allegation, the subject of the complaint was not involved in the incident, or the incident did
not occur.

(v) Exonerated: The investigation disclosed that the incident occurred, but the subject
of the complaint acted lawfully and in a manner consistent with the agency’s policy and
procedures.

(d) issue the appropriate denial, sanction, suspension, or revocation of a certificate;

(e) if a denial, sanction, suspension, or revocation is imposed, the director must
provide a notice of agency action in writing to the officer, satisfying the notice required by 2-
4-601, MCA,

(F) the officer may request contested case proceedings pursuant to 44-4-403, MCA
and MAPA, as outlined in ARM 23.13.704.

(10) If areview of the conduct of an officer is pending before any court, council,
tribunal, or agency, the director may, as a matter of discretion, stay any proceedings for
denial, sanction, suspension, or revocation pending before the council, no matter what stage or
process they have reached, until the other investigation or proceeding is concluded. If the
case has already been assigned to a hearing examiner, the hearing examiner must grant a stay
based on an application by the director or counsel for POST.

(11) In all cases in which a written allegation is submitted which does not culminate
in a MAPA contested case hearing, the director must file a written report in the officer’s
POST file setting forth the circumstances and resolution of the case. All written
correspondence with the officer and the officer’s employing authority must also be
maintained in the officer’s POST file.

23.13.704 Requests for a Formal Contested Case Hearing Under MAPA (1) Any person
aggrieved by a decision of the director or a decision of the council, other than a decision by
the director to deny, sanction, suspend, or revoke a certificate, that is not a final decision
following a contested case hearing, as provided in 2-4-623, MCA, may request a contested
case hearing before the council by following the procedures set forth in Title 2, chapter 4, part
6, MCA.

(2) If the director denies, sanctions, suspends, or revokes an officer’s POST
certification pursuant to ARM 23.13.703(9) and the officer receives a notice of agency action,
then the officer has the right to request a formal contested case proceeding under MAPA, to
include a hearing, pursuant to 44-4-403(3), MCA.

(a) The proceedings and hearing can only be initiated by a request from the officer
whose certificate was denied, sanctioned, suspended, or revoked, or the officer’s attorney, and
not by any other person or entity.

(b) To request a hearing, the officer must follow the instructions contained in the
“notice of agency action” and notify the appropriate individual or the director that the officer
requests a hearing within 30 days of the date of the notice of agency action.

(c) Failure to notify and request a hearing within 30 days of the date of the notice of
agency action will constitute a waiver of the right to a hearing.

23.13.705 Formal MAPA Contested Case Proceedings (1) A contested case involves a
determination by POST that affects the rights or responsibilities of the petitioner or
respondent.

(2) Contested case proceedings may be commenced only after the requirements of
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ARM 23.13.704 have been met and an officer or other aggrieved person has requested a
hearing.

(3) Contested case proceedings before the council are subject to MAPA, in addition
to, where applicable, the Montana Rules of Civil Procedure, the Montana Uniform District
Court Rules, the Montana Rules of Evidence, the Montana Rules of Professional Conduct, the
Montana Code of Judicial Conduct, and these rules.

(4) In cases under ARM 23.13.704(2), the respondent’s failure to respond, appear, or
otherwise defend a notice of agency action of which the respondent has had notice, may result
in the hearing examiner finding the officer in default and entering an order against the officer
containing findings of fact, conclusions of law, and an opinion in accordance with MAPA,
Montana Rules of Civil Procedure, and any other rule of law applicable.

(5) A party may be self-represented, or may, at the party’s own expense, be
represented by an attorney licensed to practice law in the state of Montana.

(6) In cases under ARM 23.13.704(2), contested case counsel for POST will represent
the director during the proceedings.

23.13.706 Contested Cases, Emergency Suspension of a License (1) Pursuant to 2-4-
631(3), MCA, if the director or the council determines that public health, safety, or welfare
requires emergency action, the director or council may immediately suspend a certification.
The order must include findings justifying emergency action, and regular proceedings must be
promptly initiated.

23.13.707 Adoption of Attorney General’s Model Rules (1) The POST Council adopts
and incorporates by reference the Attorney General Model Rules ARM 1.3.216, 1.3.226,
1.3.227, 1.3.228, 1.3.229, 1.3.230, and 1.3.232 in effect. The model rules incorporated by
reference can be found on the Secretary of State’s web site at http://sos.mt.gov/. In applying
the model rules, references to “the agency” should be interpreted to refer to “the POST
Council.”

23.13.709 Contested Cases, Discovery (1) In all contested cases, discovery is available to
the parties in accordance with Rules 26 through 37 of the Montana Rules of Civil Procedure.
All references to “court” will be considered references to the hearing examiner or POST
Council; all references to subpoena power will be considered references to ARM 1.3.230; all
references to “trial” will be considered references to “hearing”; all references to “plaintiff”
will be considered references to “a party”; all references to “clerk of court” will be considered
references to the hearing examiner.

(2) If a party or other witness refuses to be sworn or refuses to answer any question
after being directed to do so by the hearing examiner, the adversely affected party may seek
enforcement in district court under 2-4-701, MCA.

(3) If either party seeking discovery believes it has been prejudiced by a protective
order issued by the hearing examiner under Rule 26(c), M.R.Civ.P., or, if either party refuses
to make discovery, the aggrieved party may petition the district court for review of the
hearing examiner’s action under 2-4-701, MCA.

(4) Severe failures of discovery may also be sanctioned pursuant to M.R.Civ.P. 37
and the case law interpreting it. Sanctions under this subsection may be enforced by or
appealed to district court pursuant to 2-4-701, MCA.
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23.13.711 Contested Cases, Record (1) The hearing examiner in the contested case
proceeding is responsible for maintaining the official record of the contested case until its
conclusion. The record must include:

(@) all pleadings, motions, and rulings;

(b) all evidence, either written or oral, received, or considered by the presiding
officer;

(c) astatement of matters officially noticed,

(d) questions and offers of proof, objections, and rulings on objections;

(e) proposed findings and exceptions; and

(f) any decision, opinion, or report, and any proposed findings of fact, conclusions of
law, and proposed order, entered by the hearing examiner, which must be in writing.

(2) The hearing examiner must number the docket and maintain it like the docket of a
court of record.

(3) At the request of any party, all or part of the hearing proceedings must be
transcribed. The cost of transcription is the responsibility of the requesting party.

23.13.713 Contested Cases — Hearing Examiners (1) The POST Council chair or the
director may appoint a hearing examiner to conduct a hearing in a contested case, as allowed
by 2-4-611, MCA.

(2) A hearing examiner appointed under 2-4-611, MCA and this rule may:

(@) administer oaths or affirmations;

(b) issue subpoenas;

(c) provide for the taking of testimony and depositions;

(d) set the time and place for hearing;

(e) set motion and briefing schedules that comport with the Montana Rules of Civil
Procedure and the Montana Uniform District Court Rules for filing, service, deadlines, and
time calculation;

(F) by mutual consent of the parties, hold conferences to consider narrowing or
simplifying the issues;

(g) rule on summary judgment motions, motions in limine, and other motions and, if
motions are dispositive, make recommendations to the POST Council as if a hearing on the
merits had occurred;

(h) allow, disallow, or limit expert testimony;

(i) recommend to the council dismissal of the case based on M.R.Civ.P. 41, default, or
other reason;

(1) provide for and conduct the MAPA contested case process as a matter of
discretion, within the bounds of the applicable law.

(3) If a hearing examiner is appointed in a contested case proceeding, notice must be
provided to the public safety officer or other party with the notice of agency action or
immediately after the officer requests a hearing pursuant to 44-4-403, MCA.

(4) Pursuant to 2-4-611(4), MCA, the POST Council may disqualify a hearing
examiner if a party shows by affidavit the existence of personal bias, lack of independence,
disqualification by law, or other ground for disqualification.

(5) If a hearing examiner recuses himself or herself for good cause, the director or
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POST Council may appoint a replacement.

(6) For guidance on the POST Council’s past actions on cases and penalties imposed,
a hearing examiner may inspect POST’s integrity report, available on POST’s web site or
from POST staff, and may examine any POST file not containing privileged, ex parte, or
other protected or constitutionally private material.
23.13.714 Contested Case Hearing (1) The contested case hearing will be conducted
before the POST Council or a hearing examiner, at the council’s discretion.

(2) The hearing will be held in Helena, Montana unless the director determines that
another venue is more appropriate.

(3) The hearing examiner must ensure that the petitioner or respondent and counsel
for POST are afforded the opportunity to respond and present evidence and argument on all
issues involved.

(4) All testimony must be given under oath or affirmation.

(5) Exhibits must be marked and must identify the party offering the exhibits. The
exhibits will be preserved by the hearing examiner and then by POST as part of the record of
the proceedings.

(6) The hearing examiner may hear closing arguments, request written argument,
order a schedule for parties to submit a prehearing memorandum, a final prehearing order,
proposed findings of fact and conclusions of law, or any other writings that might assist the
hearing examiner.

(7) The hearing examiner may grant recesses or continue the hearing.

(8) At the contested case hearing under ARM 23.13.704(2):

(a) POST has the burden of proving by a preponderance of the evidence that there
was good cause for the denial, sanction, suspension, or revocation of certification imposed by
the director, as stated in the notice of agency action;

(b) the director will be represented by contested case counsel during the contested
case process; and

(c) absent a determination by the hearing examiner that the interests of justice require
otherwise, the order of hearing is as follows:

(i) opening statements by both parties;

(if) presentation of evidence by POST,;

(iii) cross examination by the respondent;

(iv) presentation of evidence by the respondent;

(v) cross examination by POST; and

(vi) rebuttal testimony.

23.13.715 Contested Cases, Evidence (1) All evidence introduced in a contested case
hearing will be received and evaluated in conformance with common law and statutory rules
of evidence, including the Montana Rules of Evidence.

23.13.716 Contested Cases, Ex Parte Communications (1) Pursuant to 2-4-613, MCA, ex
parte communication by a party or a party’s agent with the hearing examiner, the council, any
individual member of the council, or any person authorized to participate in the decision of
the contested case, is expressly prohibited unless otherwise authorized by law.
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(2) An unauthorized ex parte communication may be treated as a default and may
constitute a waiver of the party’s rights to proceed.

(3) If an ex parte contact occurs, the person receiving the communication must state
on the record the nature and content of the communication and a summary of its contents. The
presiding officer or hearing examiner may, in the exercise of discretion, make any order that
IS appropriate.

23.13.719 Decision and Order, Stays (1) After completing a contested case proceeding, the
hearing examiner shall, within 30 days of the hearing, issue findings of fact and conclusions
of law that would, if adopted by the council, meet the requirements of 2-4-623, MCA.

(2) Within 15 days after the hearing examiner has issued findings, conclusions, and a
proposed decision, an adversely affected party may submit exceptions to the hearing
examiner’s decision. The council shall receive briefs and hear oral arguments at its next
meeting and deliberate pursuant to 2-4-621, MCA. The party filing the exceptions must
incorporate a supporting brief in the document stating the exceptions. The opposing party may
file a brief in response to the exceptions within ten days. No reply brief will be received.

(3) For the period between the submission of the hearing examiner’s decision and the
hearing before the council, general counsel for the council or another person designated by the
council chair will act as a special master for purposes of resolving any issue arising before the
council hearing.

(4) After deliberating, the council will decide to adopt, reject, or modify the hearing
examiner’s findings and recommendation. The council will issue a decision and order
pursuant to 2-4-623, MCA, and mail a copy of this decision to respondent or the respondent’s
legal representative.

(5) If a party has filed exceptions to the decision of the hearing examiner, the
contested case is not considered to be submitted for decision under 2-4-623(1), MCA, until
oral arguments are concluded before the council.

(6) If a certificate was denied, revoked or suspended by the director before the
hearing, the certificate will remain denied, revoked or suspended pending the outcome of the
contested case proceeding and the respondent must surrender the certificate(s) to the council
and forfeit the position, authority, and powers afforded the officer in this state while the
contested case proceeds. However, the hearing examiner, before the contested case hearing,
or the special master designated in (3), after the hearing, may, upon a properly supported
motion that affords POST adequate opportunity to respond, stay the denial, suspension or
revocation for good cause shown.

23.13.720 Contested Cases, Settlement or Stipulation and Process for Review by the
POST Council (1) If, in the course of the MAPA contested case proceeding, the parties
reach a stipulated agreement or settlement, the parties must:

(a) put the agreement into writing, signed by the petitioner or respondent, as
applicable, and the director;

(b) present the agreement to the POST Council for acceptance or rejection:

(1) if the council accepts the agreement by motion, then the agreement becomes the
POST Council’s final agency action;

(i) if the council rejects the agreement, then the parties must provide the hearing
examiner an excerpt of the official record of the POST meeting in which the council rejected
the agreement. The contested case proceeds as though there had been no agreement.
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(2) By signing a stipulation or settlement agreement, all parties:

() indicate their understanding that all agreements reached during the contested case
process are subject to the POST Council’s approval and are not binding until the council has
approved the agreement by seconded motion;

(b) waive their rights or privileges to raise any argument, objection, complaint, or
attempt to disqualify or remove any POST Council member or hearing examiner based on that
individual’s having heard, discussed, or ruled on the agreement. By submitting an agreement
to the hearing examiner and the council, all parties agree not to attempt to disqualify that
hearing examiner or any member of the POST Council who considers the agreement or
prevent them from ultimately hearing the case on the merits if the agreement is rejected.

23.13.721 Appeals (1) A party, other than the council, adversely affected by a final POST
Council decision rendered after a contested case proceeding, may appeal to the Montana
Board of Crime Control pursuant to ARM 23.14.1004 and 44-4-403(3), MCA. The decision
of the Montana Board of Crime Control is the final agency decision subject to judicial review
pursuant to 2-4-702, MCA.

(2) The council may appeal to the Board of Crime Control under the conditions
provided in Title 2, chapter 4, part 6, MCA.
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1988 Mont. AG LEXIS 48, *3

1. Are members of recognized search and rescue units “auxiliary officers” and thereby
covered under workers’ compensation laws?

2. If members of recognized search and rescue units are not auxiliary officers, can they
be covered by workers’ compensation for liability purposes when such units are called
out by the sheriff for a search or for mandated [*2] training or testing?

In 1985 the Legislature amended section 7-32-235, MCA, by adding subsections (1) and
(3), MCA, which authorize a county to “establish or recognize one or more search and
rescue units within the county” and to support the units financially by means of a
property tax. Your questions concern the county’s responsibility for providing workers’
compensation coverage for members of a search and rescue unit which the county has
recognized under section 7-32-235(1), MCA. If the members of such a unit are
“auxiliary officers,” then section 7-32-203(2), MCA, requires the law enforcement
agency that utilizes them to provide full workers’ compensation coverage while the
quxiliary officers are providing actual service for the law enforcement agency.

Prior to 1977 there was little statutory guidance on questions concerning voluntary law
enforcement groups such as search and rescue associations. See, e.g., 36 Op. Att’y Gen.
No. 6 at 300 (1975). Following a statewide survey by the Montana Board of Crime
Control which revealed wide variations in the performance, training, authority, and
supervision of such groups, the 1977 Legislature enacted Senate Bill 152 (1977 [*3]
Mont. Laws, ch. 85), now codified at sections 7-32-201 to 234, MCA, which addressed
the regulation of all volunteer members of law enforcement agencies. Senate Bill 152
distinguished between “auxiliary officers” and “reserve officers, ” established
qualification and training standards for reserve officers, and defined the role and
authority of auxiliary officers.

In 1981 the Legislature added section 7-32-235, MCA, to the statutory provisions on
reserve and auxiliary officers. The new statute provided that search and rescue units are
under the operational control and supervision of the county sheriff having jurisdiction.
When the 1985 amendments discussed above were enacted, this provision became
subsection (2) of section 7-32-235, MCA.

The 1981 legislation which expressly gave the county sheriff supervisory control over
search and rescue operations (1981 Mont. Laws, ch. 42) contained an instruction stating
that the new statute was intended to be codified as an integral part of .title 7, chapter 32,
part 2, MCA, and that the provisions of Title 7, chapter 32, part 2, MCA, apply to the
new statute. To conform the statutory list of duties of the sheriff, the legislation also [*4]
amended section 7-32-2121, MCA, by adding subsection (11), which requires the sheriff
to “take charge of and supervise search and rescue units and their officers whenever
search and rescue units are called into service.”

Page 2 of 3
-6 -



1988 Mont. AG LEXIS 48, *4

Section 7-32-201(1), MCA, defines “auxiliary officer” as “an unsworn, part-time,
volunteer member of a law enforcement agency who may perform but is not limited to
the performance of such functions as civil defense, search and rescue, office duties,
crowd and traffic control, and crime prevention activities.” (Emphasis added.) Subsection
(3) defines “law enforcement agency” as “a law enforcement service provided directly
by a local government.”

In view of the legislative history and express language of the involved statutes, I
conclude that members of a county-recognized search and rescue unit are “auxiliary
officers” and thereby subject to the applicable provisions of Title 7, chapter 32, part 2,
MCA. Cf. State v. Lemmon, 41 St. Rptr. 2359, 692 P.2d 455 (1984) (member of sheriff’s
posse is an auxiliary officer). Search and rescue unit members are unsworn part-time
volunteers who provide a law enforcement service when called out on a search by the
sheriff. [*S§] While such auxiliary officers are exempt from the qualification and
training requirements which apply to reserve officers (see § 7-32-234, MCA, I further
conclude that the full workers’ compensation coverage required by section 7-32-203(2),
MCA, should also extend to any training or testing exercised which are conducted on
the orders and at the direction of the sheriff. See § 7-32-231, MCA. While engaged in
training or testing operations under the sheriff’s supervision, the auxiliary officers are
providing “actual service for law enforcement agency” and should be insured by the
agency under its workers’ compensation coverage. See § 7-32-203(2), MCA.

These conclusions make it unnecessary to address your second question.

THEREFORE, IT IS MY OPINION:

Members of a recognized search and rescue unit are auxiliary officers and must be
provided full workers’ compensation coverage when engaged in a search, training, or
testing operation called and supervised by the sheriff.
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May the Board of Crime Control grant more than one 180-day extension under Mont.
Code Ann. § 7-32-303(6) for a peace officer to complete basic training?

In my opinion, the Board may not.

Mont. Code Ann. § 7-32-303 governs peace officer employment, education and
certification standards. [*2] Relevant to your question is subsection (5)(a), which
provides:

(5)(a) Except as provided in subsections (5)(b) and (5)(c), it is the duty of an
appointing authority to cause each peace officer appointed under its authority to
attend and successfully complete, within 1 year of the initial appointment, an
appropriate peace officer basic course certified by the board of crime control. Any
peace officer appointed after September 30, 1983, who fails to meet the minimum
requirements as set forth in subsection (2) or who fails to complete the basic course
as required by this subsection (a) forfeits the position, authority, and arrest powers
accorded a peace officer in this state.

Thus, the general requirement is that a peace officer must attend and successfully
complete an appropriate peace officer basic training course within one year of his or her
initial appointment.

Subsections (5)(b) and (5)(c) provide exceptions to that general rule; however, they only
apply to peace officers who, at some time prior in their careers as peace officers, have
received a basic certificate from the Board of Crime Control (Board) or the equivalent
certification from another state. Subsection (5)(c) [*3] reiterates the one-year rule in
requiring former officers to pass a basic equivalency test and to complete a legal training
course conducted by the Montana Law Enforcement Academy.

You asked for my construction of subsection (6), which grants the Board authority to
extend the one-year time requirement of subsections (5)(a) and (5)(c). Specifically, you
asked whether more than one 180-day extension to the one-year time requirement may
be granted. Subsection (6) states:

(6) The board of crime control may extend the l-year time requirements of
subsections (5)(a) and (5)(c) upon the written application of the peace officer and the
appointing authority of the officer. The application must explain the circumstances
that make the extension necessary. Factors that the board may consider in granting
or denying the extension include but are not limited to illness of the peace officer or
a member of the peace officer’s immediate family, absence of reasonable access to
the basic course or the legal training course, and an unreasonable shortage of

Page 2 of 4
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personnel within the department. The board may not grant an extension to exceed
180 days.

In light of the rules of statutory construction, [*4] I conclude that the Board’s
interpretation that subsection (6) authorizes the Board to grant only one 180-day
extension is correct. Statutes must be construed or interpreted in accordance with the
intent of the legislature. State v. Christensen, 265 Mont. 374, 376, 877 P.2d 468, 469
(1994). In construing a statute, I must look first to the plain meaning of the words of the
statute; if the language is clear and unambiguous, no further interpretation is necessary.
Id.

The statutory language of Mont. Code Ann. § 7-32-303(6) is clear and unambiguous. In
relevant part it states, “The board may not grant an extension to exceed 180 days.” My
opinion is that this language expresses a clear intent by the legislature to give the Board
authority to grant one extension, but placed upon the Board the constraint that an
extension could not exceed 180 days.

Mont. Code Ann. § 1-2-101 expresses a preference that, where possible, a statute be
interpreted in a manner which gives meaning to each particular provision of the statute.
Additionally, the Montana Supreme Court has stated that any statutory interpretation
that renders any sections of the [*5] statute superfluous and does not give effect to all
of the words used must be avoided. State v. Berger, 259 Mont. 364, 367, 856 P.2d 552,
554 (1993).

The legislative intent in § 7-32-303(6) is expressed unambiguously through the
straight-forward process attendant to extension requests. The statute requires the Board
to act upon “the written application of the peace officer” which, in turn, “must explain
the circumstances that make the extension necessary.” It then identifies certain
circumstances that may be considered by the Board “in granting or denying the
extension.” The statute concludes by prohibiting the Board from granting an extension
exceeding 180 days. Subsection (6) thus contemplates a one-time process initiated by
the submission of an extension request and a determination that, if favorable, cannot
extend the normal deadline more than 180 days. The provision, given literal effect, is not
susceptible to a construction under which a peace officer may tender multiple
applications whose intended or practical effect is to secure extensions exceeding the
180-day limit. Any other conclusion, moreover, would produce inconsistency [*6] with
§ 7-32-303(5)(a), since interpreting subsection (6) to allow multiple extensions over 180
days to an officer who has not received his or her basic certification would undermine
subsection (5)(a)’s requirement that peace officers complete the educational requirements
imposed upon them within one year of their appointment except where an extension is
granted under the following subsection. Put otherwise, it makes little sense to impose a

Page 3 of 4
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one-year deadline, with the possibility of an extension for a specified maximum length,
if through the simple use of multiple extensions that length may be exceeded.

In sum, it is clear that § 7-32-303(6) recognizes that there are certain legitimate reasons
an officer may need an extension beyond the one-year requirement set forth in §
7-32-303(5)(a). Nonetheless, the overriding intent of the statute is to require that all
peace officers receive the proper education within one year of their appointment, except
where compelling circumstances exist to justify an extension not to exceed 180 days.
The public and officer safety reasons underlying this requirement are obvious.

THEREFORE, IT IS MY OPINION:

Mont. Code Ann. § 7-32-303(6)authorizes [*7] only one extension, not to exceed
180 days, to the requirement that every peace officer must attend and successfully
complete, within one year of his or her initial appointment, an appropriate peace
officer basic training course certified by the Board of Crime Control.
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FIRES - Cooperative law enforcement agreement with federal agency for fire response;

PUBLIC OFFICERS - Eligibility of public officer for compensation from federal government agency;
SALARIES - Services provided outside "official duties" of sheriff;

SHERIFFS - Compensation paid to county employee under terms of cooperative law enforcement
agreement with federal agency;

MONTANA CODE ANNOTATED -Title 2, section 2; sections 2-2-102(8), -104, -104(3)(a), -121(1), 7-4-
2511(2), 7-32-2121, 44-11-305;

MONTANA CONSTITUTION - Article VI, sections 1(1), 5;

OPINIONS OF THE ATTORNEY GENERAL - 45 Op. Att'y Gen. No. 10 (1993), 43 Op. Att'y Gen. No. 43
(1989), 43 Op. Att'y Gen. No. 32 (1989).

HELD:

A sheriff may receive compensation from a federal agency under the terms of a cooperative law
enforcement agreement where the services rendered by the sheriff fall outside of his or her "official
duties" without violating any of Montana's statutory or constitutional provisions.

October 31, 2001

Mr. George H. Corn
Ravalli County Attorney
Courthouse Box 5008
205 Bedford Street
Hamilton, MT 59840

Dear Mr. Corn:
You have presented the following question for my opinion:

May a sheriff accept compensation from a federal agency under a cooperative law enforcement agreement
without violating any statutory or constitutional provisions?

I.

For the purposes of this opinion, I assume the following facts stated in your letter of inquiry. The Ravalli
County Commissioners entered into a "Cooperative Law Enforcement Agreement No. 01-03-004"
(Agreement) with the Forest Service on May 26, 2000. This Agreement was signed by Perry Johnson, the
Ravalli County sheriff, and authorized and approved by the Commissioners of Ravalli County as allowed by
Mont. Code Ann. § 44-11-305.

In general, this Agreement authorized the Forest Service to contract with county law enforcement
personnel for services provided to the Forest Service, such as patrolling Forest Service campgrounds in
exchange for payment. The rate of pay for personnel was equal to their county wage, including hourly
wage, workers' compensation, transportation, and administrative costs.

The Agreement also included a "Financial Plan for Fire Emergencies" (Financial Plan). The Financial Plan
allowed the Forest Service, during fire emergencies, to engage local law enforcement personnel for work
outside their normal duties and hours. The work was to be done on an as-needed basis as determined by
the Forest Service. Specifically, the Financial Plan provided that “[w]hen the Forest Service requests
regular or reserve deputies to work in positions beyond the normal responsibilities of the Sheriff's
Department due to a fire emergency," the Forest Service would pay for such work at the rates provided
for in the Financial Plan. The Financial Plan specified the Forest Service employees who were capable of
requesting such services. In particular, "[o]nly the Forest Service Fire Dispatcher and the Forest Law
Enforcement Officer may request services under the fire agreement."
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Reimbursable services under the Financial Plan included: "fire camp security, maintain[ing] roadblocks for
fire equipment or fire camp security, equipment security, [and] traffic control requested by Forest
Service.” Regular deputies were paid at their overtime rate and reserve deputies were paid $13.60 per
hour for the first eight hours worked and $20.40 for overtime thereafter. Nonreimbursable services
included "mass evacuation, normal Sheriff's Department activities, [and] normal traffic control.”
Additionally, the Financial Plan provided that the Forest Service would pay the county "32.5 cents per mile
for officers responding to their assignments, $44.00 per day flat rate for patrol cars left at the scene and a
22 percent administrative fee to offset administrative costs.”

During the fire season of 2000, the Forest Service exercised the Financial Plan, and pursuant to its
provisions, local law enforcement personnel, including the Ravalli County sheriff, reported for work at
places designated by the Forest Service. In general, the mechanics of payment worked in the following
manner: law enforcement personnel reported for work at the designated site; after working, the personnel
would turn a time card in to the sheriff's office; the hours worked would then be turned over to county
finance personnel, who tabulated the hours and sent a request for payment to the Forest Service; finally,
the county paid the personnel and the Forest Service reimbursed the county.

The Financial Plan called for both sworn deputies and reservists to be hired. County figures show that a
total of 24 sheriff's department personnel, including the sheriff, worked 7649.96 hours and were paid
$178,830. The sheriff's department was open for business during its normal business hours and personnel
continued their work schedule for the county.

II.

You have requested my opinion regarding whether a sheriff can accept compensation from a federal
agency under the terms of a cooperative law enforcement agreement without violating any provisions of
the Montana Code Annotated or the Montana Constitution.

Mont. Code Ann. § 7-4-2511(2) generally governs compensation of county officials. It states:

No salaried county officer may receive for his own use any fees, penalties, or emoluments of any kind,
except the salary as provided by law, for any official service rendered by him. Unless otherwise provided,
all fees, penalties, and emoluments of every kind collected by a salaried county officer are for the sole use
of the county and must be accounted for and paid to the county treasurer as provided by subsection (1)
and credited to the general fund of the county.

In Platz v. Hamilton, 201 Mont. 184, 653 P.2d 144 (1982), the Montana Supreme Court addressed
whether a clerk of district court was required to remit to the county treasurer the fees collected by the
clerk in the issuance and execution of passports. Citing Mont. Code Ann. § 7-4-2511(2), the Court found
to be dispositive the fact that there was no statute imposing an official duty upon the clerk to execute
passport applications or to pay over execution fees collected to the county treasurer. Id. The Court held
that because the execution of passport applications was not an official duty imposed upon a clerk of
district court by state statute, and because the legislature had not enacted a statute with regard to the
disposition of execution fees, the clerks had no duty to remit the fees to the general fund. Id. at 190, 653
P.2d at 147.

Thus, in order to respond to your question, I must determine whether assisting the Forest Service in its
efforts to respond to fire emergencies during the fire season of 2000 was an official duty of the sheriff of
Ravalli County.

The duties of a sheriff are set forth in Mont. Code Ann. § 7-32-2121. Among other duties, the sheriff must
preserve the peace, arrest persons committing public offenses, prevent and suppress breaches of the
peace, serve process, run a detention center, supervise search and rescue units when they are called, and
serve as humane officer. Section 7-32-2121 imposes no official duty on a county sheriff to aid a federal
agency in the performance of the sheriff's official duties. Furthermore, a federal agency cannot unilaterally
mandate such aid from a county agency absent enabling state legislation. See generally Printz v. United
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States, 521 U.S. 898 (1997) (holding that the federal government may not compel the states to
implement, by legislation or executive action, federal regulatory programs).

The services rendered by Sheriff Johnson to the Forest Service are analogous to the services performed in
Platz in that they are not part of a sheriff's statutorily defined duties. This was recognized by the Financial
Plan, which provided payment solely for services beyond the ordinary responsibilities of the sheriff's
department. Thus, under the applicable law, it is my opinion that the duties performed by Sheriff Johnson
at the behest of the Forest Service were not official services rendered by him for which compensation is
prohibited.

Having addressed the substantive law concerning whether the compensation was received for services
outside of his official duties, the question as to whether Sheriff Johnson can accept such payment without
violating the statutorily imposed standards of conduct found in title 2, chapter 2 must be addressed.
Sheriff Johnson is classified as a public officer and subject to the standards of conduct because he is an
elected officer of local government. See Mont. Code Ann. § 2-2-102(8). Mont. Code Ann. § 2-2-104(3)(a)
provides, "[A] public officer, legislator, or public employee may not receive salaries for two separate public
employment positions that overlap for the hours being compensated.”

The general reason for salary limitations for public officers is to preserve separation of powers and to
prevent public officials from advancing their own interests at the expense of public welfare. 45 Op. Att'y
Gen. No. 10 (Mont. 1993) held that a Public Service Commissioner who reactivated his prior employment
in order to be eligible to receive a severance payment did not violate the code of ethics for state public
officials because the payment received did not appear to constitute a gift within the meaning of the word
as used by the standards of conduct. See Mont. Code Ann. § 2-2-104.

Similarly, in this case Sheriff Johnson was paid for rendering a service, which he was not statutorily
required to perform, in exchange for pay. The federal agency had control over whether Johnson would be
asked to render services. Accordingly, receipt of compensation from the Forest Service does not violate
the public policy behind salary restrictions nor does it violate the rules of conduct for public officers
embodied in Montana law.

It is also my opinion that the work performed by the sheriff according to the terms of the Financial Plan
would not violate the prohibition found at section 2-2-121(1), which prohibits a public officer from using
"public time, facilities, equipment, supplies, personnel or funds for the officer's or employee's private
business purposes.” While Sheriff Johnson did receive a private financial benefit for performing under the
Financial Plan, it does not appear that public time, facilities, equipment, supplies, personnel, or funds were
used for which the county was not reimbursed by the Forest Service. The county was compensated for any
associated vehicle costs and paid a 22 percent administrative fee to cover other resources used to carry
out the terms of the Financial Plan. Under the circumstances involved in this particular situation, it is my
opinion that section 2-2-121(1) would not be violated.

Lastly, you raise the issue of whether a constitutional impediment exists that would prohibit Sheriff
Johnson from accepting compensation from the Forest Service. Article VI, section 5 of the Montana
Constitution provides that officers of the executive branch shall receive salaries as provided by law.
Section 5(2) further provides, in relevant part: "During his term, no elected officer of the executive branch
may hold another public office or receive compensation for services from any other governmental agency."
Section 1(1) sets forth the officers within the executive branch. It provides: "The executive branch
includes a governor, lieutenant governor, secretary of state, attorney general, superintendent of public
instruction, and auditor."

Although the sheriff of Ravalli County is an elected public official, he is not a member of the executive
branch as defined by article VI, section 1(1), and he therefore would not be subject to the compensation
limitations outlined in article VI, section 5.

Additionally, even if the constitutional restrictions on salary applied to a county sheriff, in this case they
would not prevent Sheriff Johnson from accepting compensation from a federal agency under these
circumstances. 43 Op. Att'y Gen. No. 32 (Mont. 1989) held that an elected officer of the executive branch
may not receive additional compensation for simultaneous service in the Montana National Guard.
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However, this holding was later clarified to prohibit only compensation received from the state. 43 Op.
Att'y Gen. No. 43 (Mont. 1989). Then-Attorney General Racicot concluded that a public officer who is
engaged in rendering services to a federal agency and who is paid by that federal agency may accept such
compensation without violating Montana's constitutional provisions governing salary restrictions. Id.

Accordingly, Sheriff Johnson did not violate any statutory or constitutional provisions in accepting
compensation from a federal agency under these circumstances. He received compensation for duties
performed, which were not official services, while continuing to perform all manner of public service
required by his elected position.

Based on the above analysis, it is my opinion that a sheriff may receive compensation from a federal
agency under the terms of a cooperative law enforcement agreement where the services rendered by the
sheriff fall outside of his or her "official duties" without violating any Montana statutory or constitutional
provision.

THEREFORE, IT IS MY OPINION:

A sheriff may receive compensation from a federal agency under the terms of a cooperative law
enforcement agreement where the services rendered by the sheriff fall outside of his or her "official
duties” without violating any of Montana's statutory or constitutional provisions.

Very truly yours,

MIKE McGRATH

Attorney General

mm/as/dm
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Opinion

[P1] You have requested my opinion on the following question, which I have rephrased
as follows:
How long does a peace officer have to complete a basic training course if the officer

has a break in service during the one-year time period provided in Mont. Code Ann.
§ 7-32-303(5)(a)?

[P2] The general requirement is that a peace officer must attend and successfully

complete an appropriate peace officer basic training course within one year of his or her

initial appointment:
Except as provided in subsections (5)(b) and (5)(c), it is the duty of an appointing
authority to cause each peace officer appointed under its authority to attend and
successfully complete, within 1 year of the initial appointment, an appropriate peace
officer basic course certified by the Montana public safety officer standards and
training council. Any peace officer appointed after September 30, 1983, who fails to
meet the minimum requirements as set forth in subsection (2) or who fails to
complete the basic course as required by this subsection (5)(a) forfeits the position,
authority, and arrest powers accorded a [*3] peace officer in this state.

Mont. Code Ann. § 7-32-303(5)(a). This requirement applies to all state, county, and city
law enforcement officers described in Mont. Code Ann. § 7-32-303(1)(a).

[P3] The one-year deadline may be extended by the public safety officer standards and

training council (POST council) for a period of up to 180 days as provided in subsection

(6):
The Montana public safety officer standards and training council may extend the
1-time requirements of subsections (5)(a) and (5)(c) upon the written application of
the peace officer and the appointing authority of the officer. The application must
explain the circumstances that make the extension necessary. Factors that the council
may consider in granting or denying the extension include but are not limited to
illnesses of the peace officer or a member of the peace officer’s immediate family,
absence of reasonable access to the basic equivalency course, and an unreasonable
shortage of personnel within the department. The council may not grant an extension
to exceed 180 days.

Mont. Code Ann. § 7-32-303(6) [*4] . As determined in a prior opinion of this office,
the 180-day deadline may be extended only once. 48 Op. Atty. Gen. No. 22 (2000).

[P4] The Montana Department of Justice offers a 12-week law enforcement officer basic
course which has been approved by the POST council and is available three times a year
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through the Montana Law Enforcement Academy. Topics covered include education and
training in the fundamentals of policing, including law, human behavior, police function,
patrol operations, investigation, traffic enforcement, and police proficiencies. See
https://doj.mt.gov.mlea/basic-programs-3/ . Successful completion of the training
requirement and other qualifications, including a one-year probationary period, allows
the officer to apply to the POST council for a basic certificate certifying that the officer
has met all the basic qualifying peace officer standards of this state. Mont. Code Ann.
§ 7-32-303(7).

[PS] Your question involves a peace officer who is appointed by a law enforcement
agency but has a break in service prior to completing the basic course described in
Mont. Code Ann. § 7-32-303(5)(a) [*5] . I will analyze your question in two parts: (1)
the first scenario assumes that the officer leaves and returns to service within the
one-year time period provided in Mont. Code Ann. § 7-32-303(5)(a); and (2) the second
scenario assumes that the officer leaves but does not return to service within the
one-year time period provided in Mont. Code Ann. § 7-32-303(5)(a).

[P6] I will assume for purposes of this opinion that the peace officer has never been
issued a basic certificate (so that the provisions of Mont. Code Ann. § 7-32-303(5)(b)
do not apply); that the officer has not previously completed a basic peace officer’s
course taught by a federal, state, or United States military law enforcement agency (so
that the provisions of Mont. Code Ann. § 7-32-303(5)(c) do not apply); and that the
officer is appointed after September 30, 1983 (so that the provisions of Mont. Code Ann.
§ 7-32-303(5)(a) are applicable).

L

[P7] In the first scenario, a peace officer appointed by [*6] an agency has a break in
service during the one-year time period described in Mont. Code Ann. § 7-32-303(5)(a).
The following dates are representative:

January 1, 2012: The officer is appointed by the agency.
May 1, 2012: The officer leaves employment.
October 1, 2012: The officer returns to employment.

Because the break in service occurs before the one-year period expires in January 2013,
the officer does not forfeit his/her position, authority, or arrest powers by virtue of the
fact that he or she did not complete basic training within one year of his/her initial
appointment. Mont. Code Ann. § 7-32-303(5)(a). The officer may thus return to service
under the terms of his or her initial appointment (assuming he or she still meets the
qualifications of Mont. Code Ann. § 7-32-303(2)), and has the remainder of the one-year
period (or until January 1, 2013) in which to complete basic training, plus any additional
time extended by the POST council pursuant to Mont. Code Ann. § 7-32-303(6).

Page 3 of 6
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[P8] You question whether [*7] the one-year deadline could be extended by the length
of the break in service or, stated another way, whether the one-year deadline should be
tolled during the officer’s absence. Using the above example, the officer would have
until May 1, 2013, or an additional five months, to complete basic training.

[P9] I find no statutory support for the proposition that the one-year deadline can be
extended based solely on the employment circumstances of an individual officer. The
rules of statutory construction require me to “ascertain and declare what is in terms or
in substance contained therein, not to insert what has been omitted or to omit what has
been inserted.” Mont. Code Ann. § 1-2-101; (AG Opinion cite). The deadlines in Mont.
Code Ann. § 7-32-303 are clear and unambiguous. 48 Op. Atty. Gen. No. 22 (2000).
There is no mention of “tolling” or any extensions beyond 180 days as provided in
Mont. Code Ann. § 7-32-303(6). There is no indication that the Legislature intended an
individual officer or appointing agency to avoid the deadlines in Mont. Code Ann. §
7-32-303(5)(a) [*8] simply by terminating and reinstating his or her appointment at will.

[P10] By the same reasoning, an individual or appointing agency may not avoid the
statutory deadlines by maintaining a break in service for less than one year, returning to
a different agency, maintaining another break in service for less than one year, and
potentially repeating this process without ever completing basic training. For example:

January 1, 2010: The officer is appointed to the agency (Agency A).
June 15, 2010: The officer leaves employment at Agency A.

January 1, 2011: The officer is appointed to another agency (Agency B).
June 15, 2011: The officer leaves employment at Agency B.

January 1, 2012: The officer is appointed to another agency (Agency C).
June 15, 2012: The officer leaves employment at Agency C.

The clear intent of § 7-32-303(5)(a) is to mandate basic training within one year of the
“initial” appointment. This objective is defeated if an officer or appointing agency can
effectively toll the deadlines through multiple appointments.

[P11] I realize that the one-year deadline may present a hardship, particularly for an
officer whose return date is so late he or she may [*9] not have sufficient time remaining
to successfully complete basic training. In that circumstance, however, the POST
council may extend the one-year period for up to six months, presumably allowing
sufficient time for completion of the course. Mont. Code Ann. § 7-32-303(6). I note that
the circumstances listed in the statute are not exclusive, so that the POST council has
substantial discretion when considering an extension request by the officer and the
appointing agency.

II.
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[P12] In the second scenario, a peace officer has a break in service that extends beyond
the one-year time period described in Mont. Code Ann. § 7-32-303(5)(a). The following
dates are representative:

January 1, 2012: The officer is appointed by the agency.
May 1, 2012: The officer leaves employment.
January [, 2013: The one-year period expires and the officer has not

returned to service.

This scenario is distinct from the first because the officer, having failed to complete the
education requirements within one year of initial appointment, forfeits his or her
position, authority and arrest powers pursuant to the [¥10] last sentence of Mont. Code
Ann. § 7-32-303(5)(a). As a result, the officer may not resume employment under the
terms of his or her initial appointment. Rather, the appointing agency is statutorily
required to terminate the officer’s employment “for failure to meet the minimum
standards established by the council.” Montana Code Annotated 44-4-404.

[P13] To avoid this result, some agencies propose to start the one-year time period anew
by rehiring or reappointing the person as a peace officer. This proposition runs afoul of
legislative intent and the plain language of 7-32-303(5)(a), which requires completion
of basic training within one year of the “initial” appointment, after which time the
officer forfeits his or her position. By virtue of this requirement, the legislature has
provided a single, one-year grace period during which time the officer may serve as a
peace officer without the necessary training. Once the grace period expires, the officer
is no longer privileged to serve in a law enforcement capacity. There is nothing that
would allow an appointing agency to extend multiple grace periods, [*11] or allow the
officer to continually serve as a peace officer without training.

[P14] As the administrator of the Montana Law Enforcement Academy (MLEA), I have
publicly declared the need for qualified and highly trained law enforcement personnel.
(https://doj.mt.gov.mlea/basic-programs-3/ ). Section 7-32-303(5)(a) promotes that
goal, while at the same time granting some flexibility to appointing agencies and the
officers in the hiring and training process. While I recognize there are legitimate reasons
why a peace officer may require a break in service extending beyond the one-year
deadline due to circumstances beyond his or her control, e.g., military service or health
issues, I cannot condone an interpretation of the statute that compromises public or
officer safety. I conclude that agencies are not entitled to “rehire” or “reappoint” peace
officers if they have not successfully completed basic training within the time periods
provided by law.

[P15] Despite my conclusion, there is nothing preventing the agency from employing
the individual in some other capacity until he or she completes basic training. I
understand that MLEA will accept individuals for training even [*12] if they are not in
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a current appointed position as a peace officer. After training is successfully completed
and the individual is certified by the POST council, he or she may resume the duties of
a peace officer. In this respect, the one-year grace period is honored, the public safety
objectives are fulfilled, and the individual’s ability to work as a peace officer is
inconvenienced but not totally compromised as a result of the break in service.

THEREFORE IT IS MY OPINION:

A peace officer who has a break in service during the one year time period provided
in 7-32-303(5)(a) has the remainder of the one-year period, plus any additional time
as granted by the public officer standards and training council, in which to attend and
successfully complete a basic training course. If the break in service extends beyond
one year from his or her initial appointment and the officer has not completed a basic
training course within one year of the initial appointment as required by
7-32-303(5)(a), the officer forfeits his or her position as peace officer and cannot
serve in that capacity until he or she attends and successfully completes a basic
training course.
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Sheriff Tony Harbaugh, Chair
March 14, 2016
Page 2

training standard for good cause.” 44-4-403(2). For purposes of statutory interpretation,
a term used in a statutory provision should be assumed to have the same meaning
throughout the provision unless explicitly stated otherwise. 49 Op. Att’y Gen. No. 15
(“identical words used in different parts of the same act are intended to have the same
meaning”) (citing Gustafson v. Alloyd, 513 U.S. 561, 570 (1995)).

Here, then, POST’s ability to waive “a qualification or training standard” refers to the
“qualification and training standards” established by POST as referenced in -403(1)(a).
To read this provision as providing authority to waive training standards set by statute,
not by POST, would require inserting what the Legislature has omitted, in violation of
Mont. Code. Ann. § 1-4-101.

This result is supported by Mont. Code Ann. § 1-3-204, which provides: “Any person
may waive the advantage of a law intended solely for that person’s benefit. A law
established for a public reason cannot be contravened by a private agreement.” This
statute has been interpreted to mean that laws which are intended to protect the public in
general cannot be waived privately by either implication or agreement. Hoelhne v.
Sherrod, Inc., 205 Mont. 365, 369 (1983). See also Shea v. North-Butte Mining Co.,

35 Mont. 522, 179 P. 499 (1919), and Lewis v. B&B Pawnbrokers, Inc., 1998 MT 302,
292 Mont. 82, 968 P.2d 1145,

Here, all statutorily prescribed training standards are established to promote public safety,
and therefore “for a public reason.” Certifications are awarded by POST for the purpose
of raising the level of professionalism and skill of public safety officers and to foster
cooperation among the POST Council, agencies, organizations, and the public. Mont.
Admin. R. 23.13.204(1). The certificates awarded are established for the purpose of
promoting ethical behavior, professionalism, education and experience necessary to
perform the duties of a public safety officer. /d. at (2). As such, POST’s own
administrative rules require adherence to statutory training mandates. Mont. Admin. R.
23.13.201(1), under the heading “Minimum Standards™, states: “All public safety officers
must be certified by POST and meet the applicable employment, education, and
certification standards as prescribed by the Montana Code Annotated.”

POST, therefore, may waive or modify qualification and training standards it has
independently set under the authority provided by the Legislature, but may not waive or
modify standards prescribed by statute. For example your letter discusses misdemeanor
probation officers and misdemeanor pretrial services officers, both of which are required
to “have the minimum training required in 46-23-1003.” Mont. Code Ann. §§ 46-9-
505(5); 46-23-1005(2)(a). Section 46-23-1003(2) sets the qualification for probation and
parole officers and requires “16 hours a year of training in subjects relating to the powers
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and duties of probation officers, at least 1 hour of which must include training on serious
mental illness and recovery from serious mental illness.” POST cannot waive this
requirement for misdemeanor officers. Section 46-23-1003(2) also requires “training in
accordance with standards adopted by” POST. While the requirement to meet standards
adopted by POST may not be waived, POST is provided discretion as to the specific
standards to be adopted. POST could therefore adopt a curriculum for misdemeanor
officers that, while meeting the hours of training requirements of § 46-23-1003(2), differs
from the curriculum for felony probation and parole officers. This would have to be
adopted by rule change though, not by individual waiver, to conform to the “adopted by”
requirement.

Therefore, POST’s analysis is correct. A statutory requirement cannot be waived by
POST under Mont. Code Ann. § 44-4-403(2).

Very truly yours,
()— /Géj jj/i
J. STUART SEGREST
Assistant Attorney General
c: Tim Fox

Alan Joscelyn

Jon Bennion

Pat Risken
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215 North Sanders
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VOLUME NO. 56 ' . OPINION NO. 2

PUBLIC SAFETY OFFICERS - The definition of “agent” in Mont. Code Ann. § 44-2-
111 does not restrict the persons that the Attorney General may appoint as agents to
employees “within the department of justice”;

STATUTORY CONSTRUCTION - Where statutory language is ambiguous, I must look
outside of the plain language to determine the intent of the Legislature;

MONTANA CODE ANNOTATED - Title 44, chapter 1, part 1; sections 1-2-101, 1-2-
102, 7-32-303, 44-2-111, 44-2-113, 44-2-115, 44-2-115(1), 44-2-115(2), 44-2-115(3),
44-2-115(5).

HELD: The definition of “agent” in Mont. Code Ann. § 44-2-111 does not restrict
the persons that the Attorney General may appoint as agents to employees
“within the department of justice.”

July 1, 2016

Sheriff Tony Harbaugh, Chair
Montana POST Council

2260 Sierra Road East
Helena, MT 59602

Dear Sheriff Harbaugh:

{P1] The Montana Public Safety Officer Standards and Training Council (POST) has
requested an Attorney General Opinion as to a question that I have rephrased as:

Does the definition of “agent” in Mont. Code Ann, § 44-2-111 restrict the
persons that the Attorney General may appoint as agents to employees “within
the department of justice”?’

! Because I conclude that 44-2-111 does not restrict “agents” to employees within the
Department of Justice (DOJ), I do not reach your second question regarding the authority
of the Department to enter into a Memorandum of Authority (MOU) with the Department
of Corrections (DOC) regarding DOC investigators.

TELEPHONR: (406) 444-2026  PAX: (406) 444-3549  E-MAIL: contactdoj@mt.gov  WEB: mtdoj.gov

MONTANA DEPARTMENT OF JUSTICE
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!

(P2) Part 1 of Volume 44, Chapter 2, Montana Code Annotated, provides the Attorney
General with the authority to appoint “agents.” An agent appointed by the Attorney
General “is a peace officer” and is provided the powers and duties (and limitations on -
those powers) in Mont. Code Ann. § 44-2-115. '

[P3] At issue here is Mont. Code Ann. § 44-2-111 which defines “agent.” This statute
reads: “[a]s used in this part, ‘agent’ means a person appointed by the attorney general to
conduct criminal investigations and perform related duties within the department of
justice.” Your letter questions whether the phrase “within the department of justice”
qualifies “agent” and thereby limits an “agent” to DOJ employees only.

[P4] While 44-2-111 could be read to limit agents to DOJ employees, it is not the only
way to read the sentence, grammatically speaking. “Within the department of justice”
could be read to modify “related duties” but not “conduct criminal investigations.”
Under this reading an “agent” may be appointed from departments other than DOJ, but, if
the agent is to “perform related duties” outside of conducting criminal investigations, '
these related duties must be within DOJ. An example of such a “related duty” is teaching
at the Law Enforcement Academy. -The instructors at the Academy are not actively
conducting criminal investigations, but they are performing related duties within DOJ.

. IPS] Because the statute is subject to more than one reasonable interpretation as to
whether it limits an “agent” to employees of DOJ, it is ambiguous. I must therefore look
outside the plain language of the definition to determine the meaning intended by the
Legislature. See State v. Johnston, 2008 MT 318, 7 26, 346 Mont. 93, 193 P.3d 925
(“We resolve. ambiguous terms, however, by looking to the structure, purpose and/or
legislative history of a statute to determine the intent of the Legislature.””). I also must
consider statutory schemes “in their entirety and the legislative intent may not be gained
from the wording of any particular section or sentence, but only from a consideration of '
the whole.” Friends of the Wild Swan v. Department of Natural Res. & Conservation,
2005 MT 351, 716, 330 Mont. 186, 127 P.3d 394, '

[P6) First, T note that 44-2-111 speaks to the “definition” of agent, not the
“qualifications” of an agent. The Legislature listed the specific qualifications of agents in
Mont. Code Ann. § 44-2-113: “a person qualified by experience, training, and high
professional competence in criminal investigation. Each agent shall meet all the
requirements of 7-32-303 (listing POST certification standards).” The Legislature could
have expressly incfuded “employed by the department of justice” or similar language as a
qualification, but did not do so. This weighs against reading such a limitation into the
definition. See Mont. Code Ann. § 1-2-101 (an interpretation of a statute should not
“insert what has been omitted or . . . omit what has been inserted.”). Additionally, as
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. 44-2-113 is the more particular provision regarding qualifications, it should control.
Mont. Code Ann. § 1-2-102. .

(P7) Importanty, for ten years or more, beginning under former Attorney General
McGrath, DOJ has maintained an MOU with DOC designating DOC employees as
investigators so that these employees may conduct criminal investigations within DOC
prison and treatment facilities. As such, three Attérneys General, myself included, have
implicitly acknowledged that agents may be appointed by the Attomey General in
departments other than DOJ. The DOC agents subject to the MOU are essential to
conducting investigations within DOC facilities, because local law enforcement often
does not have the time or resources to investigate all alleged crimes within these
facilities. ~This long-standing, consistent interpretation is entitled to “respectful
consideration.”  Friends of the Wild Swan, { 11 (granting DNRC, “as a state
agency . . . respectful consideration of its long and continued course of consistent
interpretation of a statute”) (citation and internal quotations omitted).

(P8) Additionally, I understand from DOC that a prior Legislature was informed of the
MOU between DOJ and DOC, and then opted not to pass legislation designating DOC
investigators as “peace officers,” preferring instead the additional oversight provided by
the MOU. Thus the Legislature, despite baving knowledge of the use of this statute to
appoint non-DOJ agents, has not taken steps to change the law but instead relied on the
MOU. The Legislature’s inaction in light of knowledge of the MOU weighs in favor of
an interpretation that does not limit agents to DOJ employees. See Swanson v. Hartford
Ins., 2002 MT 81, 9 22, 309 Mont. 269, 46 P.2d 584 (“We presume that if the legislature
disagreed with our interpretation . . . it would have amended the statute accordingly.”)
(internal citation and quotation marks omitted).

[P9] On the other hand the lists of powers and duties under Mont. Code Ann. § 44-2-
115 seem tailored toward DOJ criminal investigators. For example, the agent “shall
provide investigative assistance” to federal, state and local agencies “at their request in
accordance with rules adopted by” DOJ. 44-2-115(1). The only “concurrent
jurisdiction” expressly granted is the investigation of “offenses involving dangerous
drugs (and] organized criminal activity,” -115(2), and the section also speaks to
investigating gambling and workers’ compensation fraud. -115(3), (5).

(P10] The majority of agents appointed by the Attomey General will, of course, work
within DOJ. It thus makes sense that the powers and duties section refers primarily to the
type of work performed by DOJ agents. The listed duties do not apply to all agents
within DOJ, however. Not all agents, for example, “investigate gambling activities” or
workers’ compensation fraud. -115(3), (5). Thus the listed duties cannot be read as
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mandatory for all agents. Though primarily directed at DOJ agents, this list of powers
and duties could be intended to place limits on the authority of non-DOJ agents as well.
A non-DOJ agent, for example, would be able to provide “investigative assistance” to
local law enforcement agencies, but only at the request of a local agency and “in
accordance with rules adopted by” DOJ.

[P11) Looking at the statute and Part 1 as a whole, and considering the history of agency
interpretation and inaction by the Legislature, my opinion is that the phrase “within the
department of justice” in Mont. Code Ann. § 44-2-111 is not intended to limit the
definition of “agent” to DOJ employees only. A person “qualified by experience,
training, and high professional competence in criminal investigation,” Mont. Code Ann.
§ 44-2-113, may be appointed as an “agent” by the Attomey General, even if he works
for a state agency other than DOJ.

THEREFORE, IT IS MY OPINION:
The definition of “agent” in Mont. Code Ann. § 44-2-111 does not restrict the
persons that the Attomey General may appoint as agents to employees “within the
department of justice.”

Sincerely,

" TIMOTHY C. FO!
Attorney General

tcf/jss/jym

2 It is unnecessary in this opinion to address whether “agent” is limited to state
employees. However, I note that Mont. Code Ann. § 44-2-114 requires all agents to “be
-covered by the public employees’ retirement system.”
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Tim Fox
Attorney General

Department of Justice

Joseph P. Mazurek Justice Bldg.
215 North Sanders

PO. Box 201401

Helena, MT 59620-1401

June 19,2019

RECEIVED

Tony Harbaugh JUN 21 2019
Montana POST Council
2260 Sierra Road East MT POST Council

Helena, MT 59602

Re:  Request for Opinion: Training Standards for Misdemeanor and Pretrial Services Officers
Dear Sheriff Harbaugh:

By letter dated June 4, 2019. you requested an Attorney General Opinion for the question:

Can the POST Council provide different training standards for misdemeanor probation
offers [officers] and pretrial services officers than that required for felony probation
officers?

A legal research memorandum was enclosed with that request. On June 13 we received an email
from your office explaining the urgency of resolving this question. Fortunately, in this instance
we can accommodate that urgency through prior correspondence between POST and this office.

The question quoted above is substantially similar to a previous POST question which resulted in
a letter of advice dated March 14, 2016. The analysis that your office provided on June 4, 2019
is consistent with our 2016 analysis. We therefore refer you and the other interested agencies to
the 2016 letter of advice (copy enclosed). Specifically, please review the highlighted paragraph
at pp. 2-3 thereof.

PATRICK M. RISKEN
Assistant Attorney General

encl.
ce: Jon Bennion

TELEPHONE: (406) 444-2026 FAX: (406) 444-3549 E-MAIL: contactdoj@mt.gov WEB: mtdoj.gov

MONTANA DEPARTMENT OF JUSTICE
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March 14, 2016

Sheriff Tony Harbaugh, Chair
Montana POST Council

2260 Sierra Road East
Helena, Montana 59602

Re:  Attorney General Opinion Request: Waiver of Statutory Training Requirements

Dear Sheriff Harbaugh:

The Montana Public Safety Officer Standards & Training Council (POST) has requested
an opinion regarding the following question:

“ Does the authority granted POST in Mont. Code Ann. § 44-4-403(2) to “waive
or modify a qualification or training standard for good cause” give POST the
power to waive a qualification or training standard imposed by statute?

The request was presented with a legal analysis. This letter is not a formal Attorney
General Opinion, but rather is a “letter of advice.” It is within the discretion of this office
to issue such a letter if the questions posed can be answered by reference to an
unambiguous statute or regulation. In this instance the question is answered by reference
to statutes and regulations which specifically involve significant public safety interests.

As POST’s legal counsel have advised, POST cannot modify or waive training
requirements that are explicitly provided by statute. An agency, or in this case a board, is
itself a creature of statute and has only the authority provided by statute. Absent explicit
authority, then, a board does not unilaterally have the power to waive or otherwise alter a
statutory requirement. See 47 Op. Att’y Gen. No. 22 (board must adopt rules regarding
undue contlict, instead of determining on a case-by-case basis, where statute mandated
adoption of standards for review).

Montana Code Annotated § 44-4-403 sets out the duties of POST. The Council shall

“‘establish basic and advanced qualification and training standards for employment.”
44-4-403(1)(a). Cormrespondingly, the Council “may waive or modify a qualification or

TELEPHONE: (406) 444-2026  FAX: (4063 94543549 E-MAIL: contactdoj@mt.gov
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training standard for good cause.” 44-4-403(2). For purposes of statutory interpretation,
a term used in a statutory provision should be assumed to have the same meaning
throughout the provision unless explicitly stated otherwise. 49 Op. Att’y Gen. No. 15
(“identical words used in different parts of the same act are intended to have the same
meaning”) (citing Gustafson v. Alloyd, 513 U.S. 561, 570 (1995)).

Here, then, POST’s ability to waive “a qualification or training standard” refers to the
“qualification and training standards” established by POST as referenced in -403(1)(a).
To read this provision as providing authority to waive training standards set by statute,
not by POST, would require inserting what the Legislature hag omitted, in violation of
Mont. Code. Ann. § 1-4-101.

This result is supported by Mont. Code Ann. § 1-3-204, which provides: “Any person
may waive the advantage of a law intended solely for that person’s benefit. A law
established for a public reason cannot be contravened by a private agreement.” This
statute has been interpreted to mean that laws which are intended to prorect the public in
general cannot be waived privately by either implication or agreement. Hoehne v.
Sherrod, Inc., 205 Mont. 365, 369 (1983). See also Shea V. North-Butte Mining Co.,

55 Mont. 522, 179 P. 499 (1919), and Lewis v. B&B Pawnbrokers, Inc., 1998 MT 302,
292 Mont. 82, 968 P.2d 1145.

Here, all statutorily prescribed training standards are established to promote public safety,
and therefore “for a public reason.” Certifications are awarded by POST for the purpose
of raising the level of professionalism and skill of public safety officers and to foster
cooperation among the POST Council, agencies, organizations, and the public. Mont.
Admin. R. 23.13.204(1). The certificates awarded are established for the purpose of
promoting ethical behavior, professionalism, education and experience necessary to
perform the duties of a public safety officer. /d. at (2). As such, POST’s own
administrative rules require adherence to statutory training mandates. Mont. Admin. R.
23.13.201(1), under the heading “Minimum Standards”, states: “A]] public safety officers
must be certified by POST and meet the applicable employment, education, and
certification standards as prescribed by the Montana Code Annotated.”

POST. therefore. may waive or modify qualification and training standards it has
independently set under the authority provided by the Legislature. but may not waive or
modify standards prescribed by statute. For example your letter discusses misdemeanor
probation officers and misdemeanor pretrial services officers. both of which are required
to “have the minimum training required in 46-23-1003.” Mont. Code Ann. §§ 46-9-
305(5): 46-23-1005(2)(a). Section 46-23-1003(2) sets the qualification for probation and
parole officers and requires *16 hours a year of training in subjects relating to the powers
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and duties of probation officers, at least 1 hour of which must include training on serious
mental illness and recovery from serious mental illness.” POST cannot waive this
_requirement for misdemeanor officers. Section 46-23-1003(2) also requires “training in
accordance with standards adopted by” POST. While the requirement to meet standards
adopted by POST may not be waived. POST is provided discretion as to the specific
standards to be adopted. POST could therefore adopt a curriculum for misdemeanor
officers that, while meeting the hours of training requirements of § 46-23-1 003(2), differs
from the curriculum for felony probation and parole officers. This would have to be
adopted by rule change though, not by individual waiver, to conform to the “adopted by”
requirement.

Therefore, POST’s analysis is correct. A statutory requirement cannot be waived by
POST under Mont. Code Ann. § 44-4-403(2).

Very truly yours,
Yy .

J. STUART SEGREST
Assistant Attorney General

-

c: Tim Fox
Alan Joscelyn
Jon Bennion
Pat Risken
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STATE OF MONTANA

DEPARTMENT OF JUSTICE
AGENCY LEGAL SERVICES BUREAU

Steve Bullock
Attorney General

1712 Ninth Avenue
P.O. Box 201440
Helena, MT 59620-1440

TO: WINNIE ORE, CHAIRPERSON
MONTANA PUBLIC SAFETY OFFICER STANDARDS AND
TRAINING COUNCIL — formerly and often referred to as POST:
PEACE OFFICERS STANDARDS AND TRAINING COUNCIL

FROM: NORMAN C. PETERSON
AGENCY LEGAL SERVICES BUREAU
MONTANA DEPARTMENT OF JUSTICE

DATE: APRIL 10, 2012
RE: EX PARTE CONTACTS WITH POST COUNCIL MEMBERS

You have requested that I review with the POST Council the subject of ex parte contacts
with council members, and more importantly to inform council members what type of
contacts are specifically impermissible.

In researching the issue, I found there were a considerable number of memorandums and
legal opinions that have been written on the subject, and written specifically for boards
much like, if not identical to the POST Council.

In particular I have attached one very detailed memorandum written for the California
State Water Resources Control Board by its Chief Counsel. Along with my
memorandum, I would recommend all board members read the California memorandum
and keep it in their information packet. The last page of the latter memorandum has a
nicely organized flow chart that a board member can use in deciding whether a contact is
ex parte, and thus prohibited. I have also attached three administrative rules regarding ex
parte contact; these are not POST Council rules, and are attached only for informational
purposes. The body of this memorandum discusses the rules and statutes applicable to
the POST Council.

A General Discussion of Ex Parte

“Ex parte” is a Latin term that means “by or for one party." It has its origins in providing
a fair and unbiased system of justice in which each party to a lawsuit has an equal
opportunity to present and hear evidence, rebuttal and cross examination. Judges, by

TELEPHONE: (406) 444-2026 FAX: (406) 444-4303
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common law, cannot communicate with one party to a lawsuit on the subject of the
lawsuit without the knowledge or presence of the opposing party. Ex parte
communications are considered inherently improper as they defeat the purpose of “due
process” for all parties.

The same prohibition applies to administrative hearings and the decision makers in those
hearings. For our purposes, it refers to communication between a Council member
[decision maker] and a person interested in an application before the POST Council,
without other interested persons, other Council members, or the public being present.
The phrase “person interested” can be generally thought of as a person who has a stake in
the subject, such as an employee or person that has a matter before the POST Council. It
can also mean a person that has an identified personal interest as being opposed to the
application.

“Ex parte” contacts are prohibited because if such contact occurs, several different
problems could arise when that contact is eventually disclosed. Since other interested
persons were not part of the discussion, disclosure makes those persons feel that the
Council member involved has a personal stake in the outcome, or is now biased against
their position, or can no longer be neutral in considering the application. There will be
pressure for the Council member to disqualify him or herself from the matter being
decided. If the Council member refuses to disqualify him or herself, the other interested
persons will feel that the person making the ex parte contact has had an unfair advantage
in the process.

If the decision is adverse to that other interested person, the ex parte contact creates a
potential legal issue because it appears that “due process" has not been provided.
Alternatively, these other parties could start making ex parte contacts of their own,
causing the Council to lose control of its own procedure.

In some States, if any board decision has been reached as a result of the ex parte contact,
the decision may be subject to attack as a violation of the Right to Know statutes, with
the possibility of sanctions imposed. Montana has such statutes and while I know of no
cases discussing this particular aspect of the law, it could certainly happen here.

Ex parte contacts could cause conflict within the Council and among its members. In
addition, if one or more members are disqualified, there may be a problem with a
quorum, possibly making it difficult to process the application in a timely and efficient
manner.
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In some states, Courts have concluded that proof of an ex parte communication by a
quasi-judicial officer creates a rebuttable presumption of prejudice unless proven
otherwise by competent evidence by the officer. The person affected adversely by the
decision is entitled to a new and complete hearing, unless the party defending against a
new hearing can show that the communication was not, in fact, prejudicial. For these
reasons, among others, ex parte contacts about a case are not allowed.

Montana Statutory Law Applicable to POST

While there is no definition of ex parte contact in the Title 44 statutes, Mont. Code Ann.
§ 2-4-613 of the Montana Administrative Procedure Act defines ex parte consultation:
“Unless required for disposition of ex parte matters authorized by law, the person
or persons who are charged with the duty of rendering a decision or to make
findings of fact and conclusions of law in a contested case, after issuance of notice of
hearing, may not communicate with any party or a party’s representative in
connection with any issue of fact or law in the case except upon notice and
opportunity for all parties to participate.”

As you will read below, that statute applies to POST.

POST is created in Mont. Code Ann. § 2-15-2029, and is designated as a quasi-judicial
board for purposes of Mont. Code Ann. § 2-15-124. That latter section describes the
requirements of a quasi-judicial board, and for the purposes of this memorandum the
main point is that a quasi-judicial board may make decisions in contested cases.

Mont. Code Ann. § 44-4-40, et seq. provides the powers and duties of POST. The
contested case hearing procedures in the Montana Administrative Procedure Act, Title 2,
Chapter 4, part 6, are made applicable to POST. The decision making power of POST
will be exercised in a controlled contested case setting. Singular to POST, a decision of
POST may be appealed to the Board of Crime Control as the final agency decision prior
to any appeal to a Montana District Court.
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The first sentence of Mont. Code Ann. § 2-4-613 of the Montana Administrative
Procedure Act: “Unless required for disposition of ex parte matters authorized by
law” generally references subjects such as domestic violence cases where there is an
immediate and present danger, or mental commitment proceedings, or instances of
imminent hazards created by hazardous substances; all of which may require or allow the
proceeding to continue without a party being present.

To my knowledge, as regards POST, there are no “ex parte mattes authorized by law”,
so the qualifier in the first sentence has no application to POST. Therefore, Council
members are subject to the prohibitions of Mont. Code Ann. § 2-4-613, and once a notice
of hearing or staff action has been issued, no Council member may communicate with
any named party [or employee of the party], or that party’s representative or attorney
regarding any issue of fact or law in that contested matter, unless there has been some
notice and opportunity for all parties to participate. That prohibition would include the
presentation of any written material, or e-mails, or information of any sort about the facts
or merits of a case. It also prohibits the presenting of gifts or favors by an interested
party. And communication is a two-way street; no Council member may initiate such a
conversation or seek information once a notice of hearing has been issued.

Although not as common, the above ex parte prohibitions may apply to a hearing where
the Council is adopting or considering the adoption of an administrative rule, and there
has been a publication in the Montana Administrative Register of the Council’s
consideration of the rule. However, The Administrative Procedure Act allows rule
making bodies to have informal and other conferences for purposes of getting
information and opinions regarding any proposed rules. That being true, it appears that it
is within the discretion of the agency to allow or not allow ex parte contact in such
situations. I would recommend that the Council discuss the matter and decide how it
wishes to proceed in regard to rule making and ex parte contacts.

Finally, the prohibition on “ex parte” communications does not extend to Council staff;
any interested party can communicate with the staff on a procedural matter, or even on
the merits of a matter that has been set for hearing, as long as the contact is documented.

As noted earlier, I have also attached to this memorandum other agency definitions of “ex
parte” contact. They are not all that different from the Montana Code reference, and they
do not apply to POST. They are included only for informational purposes.
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Examples of Ex Parte Communications

Deliberate contacts are somewhat self explanatory. No Council member may reach out,
in any manner, to an identified interested party and discuss — outside of the Council
hearing — the facts or merits of an application that has been noticed for a hearing.
Similarly, a Council member cannot discuss, when contacted in any manner by an
identified interested party, the facts or merits of a matter that has been noticed for a
hearing.

There are other less definitive examples, but each is prohibited as above.

1. An applicant may send a letter or an email to every Council member dealing with a
pending application, but there is no notice that the letter or email was shared with the
opposing party or the public. This is particularly difficult as this type of contact is quite
common, particularly with citizen boards. The absence of information may cause the
problem.

Therefore a Council member should always view such information as suspect, and may
wish to proceed in this manner. Before viewing it, make sure of the source and who has
had access to it. If the Council’s staff has given it to the member, it is probably
appropriate. If it came directly from an interested party, or the source is simply
unknown, it would be best to leave it unread and to bring it to the full Council’s attention
at the hearing or if at all possible prior to the hearing.

Perhaps the best approach is for the Council, in its internal operating rules, to state that no
information regarding a pending matter should be viewed or read unless it comes from
staff, or unless it was requested by the Council itself, with all interested parties having the
same opportunity.

2. An elected official or appointed official in your town or county, or a neighboring one,
may send or forward some information, or talk on the telephone about a pending
application, and the communication is not shared with other parties or other Council
members. This is a prohibited ex parte contact, and members must avoid such
conversations or contacts. This is a particularly difficult example, as in many rural or
urban areas, it is simply the way business gets done. However, Coucil members must
always be conscious of the fact that they are wearing their “Council member hats” when
speaking of a Council matter that has been noticed for hearing. No matter how tempting,
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it is still prohibited ex parte conduct.

3. A technical expert assisting a party to a matter gives a report to a Council member, or
all members, but does not file it as a hearing exhibit, or give notice that it is being used.
This is again, prohibited. Council members must be cautious about the source of
materials they view, and again, once a matter has been noticed for hearing, no material
that has not come from staff should be viewed or considered prior to its presentation at
the hearing.

The problem with much of the above is that the Council member did not initiate the
contact nor did the member attempt to make an ex parte contact; but because of someone
else’s behavior, the member may have received information not made available to other
board members, the public or other interested parties.

What Can You Talk About and Whom Can You Talk To?

Not to be flippant, but the simple answer is that as long as you are not discussing a
pending application or pending administrative rule adoption [if the latter is included at
the Council’s choice] you can talk to anybody about anything. Almost anything else is
fair game; as after all, you are the ones that know how the Council operates and you can
address the questions of the public concerning the Council. This includes procedural
questions, status requests, requests for information, or scheduling questions. The
important thing to remember about ex parte contacts is a Council member must maintain
his or her neutrality by avoiding discussions about actual cases pending and possibly
rule adoptions that have been noticed.

In addition, you may talk with a party — even on a pending matter — on an issue of
procedure, as you are not technically discussing the facts or merits of the pending matter.
But this is a fairly delicate subject area that can get you in trouble, and avoidance is
usually the best policy. For instance, a party asks you a procedural question about which
party goes first and if they need an attorney to represent them, or if they need to present a
certain type of evidence. You very carefully answer the question without discussing the
merits, but at the Council hearing that person blurts out: “But I thought you told me I did
not need to present this sort of information?” Ok, now you are in the soup as the rest of
the Council and the other party are looking at you and stating: You talked about this case
with this person? No matter how innocent the conversation, you are presented in a rather
poor light.
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My best advice — when you are asked about something by a party to a pending matter — is
to always refer them to staff, unless it is an absolutely basic procedural question. If not,
you may find yourself being disqualified, or delaying the proceedings, or worse yet,
having the entire matter blow up into litigation because of what seemed like an innocent
conversation.

How Can the Council or its Members Prevent Ex Parte Contacts?

Initially, there is little a Council member can do to stop such attempted contacts by the
public, applicants, or consultants; as after all these matters have important consequences
and it is natural for them to ask questions and seek information or advice on how best to
advocate for their position. But things can be done.

Rule No. 1 is always to immediately stop the contact when the attempt is first made, and
document the fact that the contact was made. A Council member should also relay that
matter to the Chairperson or the Chairperson’s designee for such purposes. If the contact
is by email, it would be appropriate to forward that email to the Chairperson, who then
would need to decide whether to share the information with the other board members and
to send it to other identified interested parties. At the very least, it should be included in
the file as an attempted contact.

If an ex parte contact is made and the Council member inadvertently and suddenly finds
him or herself in the middle of a discussion that s/he realizes should not have taken place,
the same approach should be taken, but with the addition of further information to the
Chairperson about the contact and information received or discussed. At that point, the
board member should consider recusing him or herself from a decision on the pending
matter, or at least discuss it with the Chairperson or me.

The Chairperson, when receiving such information, should make it part of the file and
probably note the contact at the hearing; or prior to the hearing notify any other interested
party if that is possible.

If desirable, and requested, the Council can adopt an internal ex parte policy that all
members can understand and follow, and which, if possible, can set out in black and
white the options of the Council and its members. References can be made to very
specific instances; thereby allowing a member a quick and certain means of avoiding
certain conversations or situations without the possibility of causing offense.
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As noted earlier, any contact can be relayed to staff; they are, after all, the persons who
are most familiar with the application and the procedure to be followed, and their job is to
keep things on track. They are also not charged with the responsibility of making the
final “judicial” decision, and are thus free to discuss matters in greater detail than are
board members.

One particular situation that is apparently recurring is when a single Council member,
outside a Council meeting, meets with either applicants or the public or interested parties
on a subject of interest, and Council member knows there is a hearing pending before the
Council that deals with the same subject, and possibly involves some of the people at the
meeting. These meetings simply increase the risk of ex parte contact and should be
avoided. If they cannot be avoided, and I can see where avoidance would cause public
relation problems, the individual Council member must remain on guard as concerns ex
parte contacts. Most of the time it is sufficient if the member is simply aware of the facts
that define an ex parte contact, as this makes it easier to avoid them.

There is also the situation where the offender is persistent in attempting to make contact
when first rebuffed. In that instance, the Chairperson may need to become involved, but
in all cases the matter must be brought to public scrutiny and have each and every contact
disclosed to any identified interested party and to make it a part of the public record.

As one memorandum noted, the cure is to make the contact public and to provide a
reasonable time for everyone else to react and have their say on the matter. Due process
for all is the key concept. Everyone should have notice of all aspects of the proceeding,
and an opportunity to be heard and to confront the evidence that the Council will be using
in coming to a decision.

Conclusion

There is likely no greater temptation for the citizen Council member than to enter into ex
parte contacts and rationalizing it with the thought that “I am doing it for personal
education and doing the public good.”

While we like to think we know ourselves, we do not always recognize what influences
our decisions. The public good is done when decisions are made in a controlled
environment with all parties and the public having the same opportunity to present
information and argue their cases before the unbiased and neutral decision maker.

When you wear the hat of the public decision maker, you give up some personal freedom
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as regards public contact. You additionally owe a duty of fairness to your fellow board
members, the public, and those who appear before you. The prohibition against ex parte
contact is literally hundreds of years old and is founded on both law and common sense.
Ex parte contact should be scrupulously avoided, and if it occurs, it must be immediately
and honestly reported.



MEMORANDUM

To: POST Council

From: Chris D. Tweeten, Legal Counsel

Re: Misdemeanor Probation Officer Training
Date: October 14, 2012

At the last meeting the question arose as to whether the Council
has authority to approve training standards for misdemeanor
probation officers. For the reasons stated below, in my opinion the
Council does have such authority, but only with respect to
misdemeanor probation officers employed by a local government.

The Council’s general jurisdiction derives from statutes found in
Title 44, Chapter 4, Part 4 of the Code. Mont. Code Ann. § 44-4-
403 provides in pertinent part:

(1) The council shall:

(a) establish basic and advanced qualification and
training standards for employment;

(b) conduct and approve training; and

{c) provide for the certification or recertification of public
safety officers and for the suspension or revocation of
certification of public safety officers.

The statute is not clearly arranged, in that subsections (1)(a)
and 1(b) do not state whose employment and training the
Council may govern. However, I think the best reading of the
statute, indeed the only one that makes sense, is that all three
sub-parts of subsection (1) refer to the “public safety officers”
specifically referred to in sub-part (c).

“Public safety officer” is defined in Mont. Code Ann. § 44-4-
401(2) to include eight particularly described employment
positions related to law enforcement, e.g. correction officers,
detention officers, and, notably, probation officers employed by
the Department of Corrections, followed by a catch-all sub-
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part (2)(i): “any other person required by law to meet the
qualification or training standards established by the council.”

The Legislature in 1995 allowed a local government to create
an office to supervise misdemeanor probationers. The statute
allows a local government to hire misdemeanor parole and
probation officers and requires that the officers “must have the
minimum training required in 46-23-1003.” That statute
deals with the training of probation and parole officers
employed by the Department of Corrections.

Probation and parole officers employed by the Department of
Corrections are “public safety officers” under Mont. Code Ann.
§44-4-401(2)(g). Since the DOC officers are required to meet
the standards established by the Council under Mont. Code
Ann. §44-4-403, and misdemeanor probation officers
employed by a local government are required to meet the same
educational requirements as are the DOC officers, it is my
opinion that the misdemeanor probation officers employed by
a local government are required to meet training standards
established by the Council. They are therefore “public safety
officers” under the catch-all provision found in Mont. Code
Ann. § 44-4-401(2)(i): “any other person required by law to
meet the qualification or training standards established by the
council.”

It is further my opinion that the Council may, under limited
circumstances, approve training by an entity other than MLEA
of misdemeanor probation officers employed by a local
government. In describing the training required for probation
and parole officers employed by DOC, Mont. Code Ann. § 46-
23-1003 provides in pertinent part that “[tjhe training must be
at the Montana law enforcement academy unless the council
finds that training at some other place is more
appropriate.” (Emphasis added.) This statute allows the
Council to approve training at a non-MLEA facility, but only
on a finding that the non-MLEA facility is a more “appropriate”
provider than MLEA. While “appropriate” is not defined, in my
opinion the Council would have to make an evidence-based
determination that the training provided by the non-MLEA
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facility is superior in preparing applicants to serve as local
government misdemeanor probation officer to the training
provided by MLEA, if any.
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STATE OF MONTANA

DEPARTMENT OF JUSTICE
AGENCY LEGAL SERVICES BUREAU

1712 Ninth Avenue
P.O. Box 201440
Helena, MT 59620-1440

STUART SEGREST, AAG

SARAH M. HART, ALSB
SHART2@MT.GOV, (406) 444-5797

RESERVE AND PART TIME OFFICERS

ALLEN HORSFALL, POST DIRECTOR

July 17,2013

I.

STATUTORY AUTHORITY OF RESERVE AND PART TIME OFFICERS

RESERVE OFFICERS

1.

Reserve officers may not be paid (a salary).

“Reserve officer” means a sworn, part-time, volunteer member of a
law enforcement agency... § 7-32-201(6), MCA (emphasis added).
“By definition, reserve officers are volunteers, not employees.”
Informal letter of advice, November 27, 2007 (2007 Mont. AG Lexis
8).

The best explanation of the nuances of “compensation” is found in
AG Opinion No. 68 (1988), which explained that “county public
funds may be used to reimburse a reserve deputy sheriff’s expenses,
provide reasonable benefits,” such as workers compensation, “and
pay nominal compensation, but the total amount of these provisions
may not be given as a form of compensation tied to productivity.”
The opinion was careful to note that ““these payments must not be a
substitute for salaried compensation.” Id.

Reserve officers must be covered under workers compensation. § 7-
32-203, MCA.

Reserve officers also cannot receive pension or participate in
retirement systems like full time officers. § 7-32-202, MCA.

TELEPHONE: (406) 4442026  FAX: (406) 444-4303
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2. Cannot use reserve officers to replace regular officers.

o § 7-32-212, MCA: “A local government may not reduce the
authorized number of full-time law enforcement officers through the
appointment or utilization of reserve officers.”

3. Reserve officers must meet certain qualifications and have 88 hour
basic training within 2 years of appointment.

o Qualifications are listed in § 7-32-213, MCA.

. Reserves “may not be authorized to function as a representative of a
law enforcement agency performing general law enforcement duties
after 2 years from the original appointment unless the reserve officer
has satisfactorily completed a minimum 88-hour basic training
program.” § 7-32-214, MCA.

o Although appointed as reserve officers and not as peace officers, § 7-
32-211, MCA states that “A person who meets minimum standards
for appointment as a peace officer may be appointed as a reserve
officer.”

o] The minimum standards for appointment as a peace officer
are listed in § 7-32-303(2), MCA.

o There are some residency requirements for reserves. § 7-32-222,
MCA; See also Informal letter of advice, November 27, 2007 (2007
Mont. AG Lexis 8).

o Reserve officers may not attend the MLEA peace officer basic
course. § 44-10-301, MCA.

4. Police departments must have a reserve coordinator and reserve
manual.

o Must have a manual “setting forth the minimum qualifications,
minimum training standards, and standard operating procedures for
reserve officers” § 7-32-215, MCA.

. Must have a “full-time law enforcement officer of the agency as a
reserve force coordinator.” § 7-32-219, MCA.

5. Reserve officers must be supervised.

. § 7-32-216, MCA: “(1) A reserve officer may serve as a peace
officer only on the orders and at the direction of the chief law
enforcement administrator of the local government. (2) A reserve
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officer may act only in a supplementary capacity to the law
enforcement agency. (3) Reserve officers: (a) are subordinate to
full-time law enforcement officers; and (b) may not serve unless
supervised by a full-time law enforcement officer whose span of
control would be considered within reasonable limits.”

Reserve officers must qualify with firearms and be authorized to carry

them.
[ ]

A reserve officer cannot carry a firearm “until the reserve officer has
qualified on the firing range with a weapon in compliance with the
firearms qualifying course conducted by the Montana law
enforcement academy” and must be authorized to carry one. § 7-32-
217, MCA.

Reserve officers becoming peace officers.

Reserve officers can only be appointed to full time peace officer
positions if proper hiring procedures are followed, as required by
law. § 7-32-220, MCA.

Peace officers who leave full or part time employment and become
reserves for longer than 36 months must go through (at least) an
equivalency proceeding with POST before they become peace
officers again (whether full or part time). § 7-32-240, MCA.

II. PART-TIME OFFICERS

8.

smh/clr

Part-time officers are peace officers (if they receive a salary).

As outlined above, if an officer receives a salary or any
compensation tied to productivity, he or she is NOT a reserve
officer. § 7-32-201(6), MCA; AG Opinion No. 68 (1988).

Thus, any officer receiving a salary (whether part-time or full-time)
is a peace officer and must meet the qualifications of § 7-32-303,
MCA. That includes (among many other things) having attended the
MLEA academy within one year of appointment and being eligible
for POST certification.
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STATE OF MONTANA

DEPARTMENT OF JUSTICE
AGENCY LEGAL SERVICES BUREAU

1712 Ninth Avenue
P.O. Box 201440
Helena, MT 59620-1440

Tim Fox
Attorney General

TO: PERRY JOHNSON, POST EXECUTIVE DIRECTOR
POST COUNCIL MEMBERS
FROM: SARAH M. CLERGET

SCLERGET@MT.GOV, (406) 444-5797

RE: MISDEMEANOR PROBATION AND PRETRIAL SERVICE OFFICERS
CC: JIM SCHEIR, ALSB
DATE: November 21, 2014

A. INTRODUCTION

The POST Council requested this memo at the end of the Council meeting on September
3rd, 2014. It follows a discussion during that meeting about the statutory status of
misdemeanor probation officers and pretrial service officers. The Council also had
questions about the statutory requirements for training for these officers.

The questions revolved around the differences between officers who were publically
employed—i.e. employed by a local government—and those who were employed by a
private company (either directly or under a government contract). Thus, this memo
addresses four categories of officers: (1) publicly employed misdemeanor probation
officers, (2) privately employed misdemeanor probation officers, (3) publically employed
pretrial service officers, and (4) privately employed pretrial service officers.

B. QUESTIONS PRESENTED AND SHORT ANSWERS

Regarding misdemeanor probation officers:
1) Are they public safety officers?
Public: yes
Private: unclear
2) What are their training requirements?
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Public: required to meet all the same requirements as regular probation
and parole officers (160-hour basic and 16hrs/year continuing).
Private: unclear

3) What role does POST have in their training?
Public: POST must set training standards and approve their training. POST
does not have to provide the training
Private: unclear

4) What role does POST have in certifying, decertifying/sanctioning, or tracking

these officers?

Public: POST must certify, decertify/sanction, and track
Private: It is up to the Council.

Regarding pretrial service officers:

5) Are pretrial service officers public safety officers?
Yes, both public and private.

6) What are their training requirements?
Both public and private must have the same training as probation and
parole officers (160-hour basic and 16hrs/year continuing).

7) What role does POST have in their training?
POST must set training standards and approve their training. POST does
not have to provide the training.

8) What role does POST have in certifying, decertifying/sanctioning, or tracking

these officers?

POST must certify, decertify/sanction, and track

C. LEGAL ANALYSIS
(i) Regarding misdemeanor probation officers:

The statutory scheme regarding misdemeanor probation officers is a little convoluted.
Therefore, it is easiest to first examine and understand the basic statutory scheme as it
relates to misdemeanor probation officers who are employed by a local government. Once
that is understood, it is easier to see how officers who are employed by private entities
relate to the statutory scheme. For this reason, we will first examine the statutes as they
relate to officers employed by a local government.

The definition of “public safety officer” is found in MCA § 44-4-401(2). The relevant
portion of that statute states as follows:
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44-4-401. Definitions....(2)"Public safety officer" means:

(g) a probation or parole officer who is employed by the department of corrections
pursuant to 46-23-1002;

(i) any other person required by law to meet the qualification or training standards
established by the council.

MCA § 44-4-401(2) (2014) (emphasis added). Note that subsection (g) specifically
includes probation and parole officers who are employed by DOC. More importantly,
however, subsection (i) states that any person required by law to meet training standards
established by POST is a public safety officer. In other words, if POST is required to
establish training standards for you, then you are public safety officer by definition.

Misdemeanor probation officers who are employed by a local government are required to
meet training standards established by POST. See MCA §§ 46-23-1003 and 1005(1)-(2).

Therefore, misdemeanor probation officers who are employed by a local government are

public safety officers under the definition found in MCA §44-4-401(2)(1).

Here is the specific language from the statutes and an explanation of how they relate to
each other:

First, the qualifications for a misdemeanor probation officers are found in MCA § 46-23-
1005. The relevant portions of that statute are as follows:

46-23-1005. Misdemeanor probation offices -- officers -- costs. (1) A local
government may establish a misdemeanor probation office associated with a
justice's court, municipal court, or city court. The misdemeanor probation office
shall monitor offenders for misdemeanor sentence compliance and restitution
payments. An offender is considered a fugitive under the conditions provided in
46-23-1014.
(2) A local government may appoint misdemeanor probation officers and other
employees necessary to administer this section. Misdemeanor probation officers:
(a) must have the minimum training required in 46-23-1003;
(b) shall follow the supervision guidelines required in 46-23-1011; and
(c) may order the arrest of an offender as provided in 46-23-1012.
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MCA § 46-23-1005(1)-(2) (2014)(emphasis added). Subsection (2)(a), above, requires
minimum training for misdemeanor probation officers to be the same as what is found in
MCA § 46-23-1003. MCA § 46-23-1003 in turn holds the qualifications for regular
probation and parole officers. That statute states as follows:

46-23-1003. Qualifications of probation and parole officers. (1) Probation and
parole officers must have at least a college degree and some formal training in
behavioral sciences. Exceptions to this rule must be approved by the department.
Related work experience in the areas listed in 2-15-2302(2)(c) may be substituted
for educational requirements at the rate of 1 year of experience for 9 months
formal education if approved by the department. All present employees are exempt
from this requirement but are encouraged to further their education at the earliest
opportunity.

(2) Each probation and parole officer shall, through a source approved by the
officer's employer, obtain 16 hours a year of training in subjects relating to the
powers and duties of probation officers, at least 1 hour of which must include
training on serious mental illness and recovery from serious mental illness. In
addition, each probation and parole officer must receive training in accordance
with standards adopted by the Montana public safety officer standards and
training council established in 2-15-2029. The training must be at the Montana law
enforcement academy unless the council finds that training at some other place is
more appropriate.

MCA § 46-23-1003 (2014).

Subsection (2) of MCA § 46-23-1003 thus requires that all probation and parole officers
receive training as required by POST. POST in turn adopted ARM 23.13.206, which
requires that all probation and parole officers attend a 160-hour basic course. The training
requirement for regular probation and parole officers therefore includes a 160-hour basic
course plus 16 hours per year of continuing education.

Traditionally, this training has been held at MLEA. However, MCA § 46-23-1003(2)
indicates that the training may be held at another place if the Council believes that place
is more appropriate. Nothing in the statute indicates that the Council must provide the
training—only that it must approve the training and the standards for probation and parole
officers.
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Putting all of this together, subsection (2)(c) of MCA § 46-23-1005 requires misdemeanor
probation officers to meet the minimum training for regular probation and parole officers,
which is found in MCA § 46-23-1003(2). Subsection (2) of MCA § 46-23-1003 then
requires that all probation and parole officers meet training standards approved by POST.
POST requires all probation and parole officers to attend a 160-hour basic course and 16
hours of continuing education per year, through ARM 23.13.206. Therefore (via the
transitive property) MCA § 46-23-1005 requires misdemeanor probation officers to meet
training standards set by POST—the same standards as regular probation and parole
officers. Under the definition of “public safety officer” found in MCA § 44-4-401(2)(1), a
public safety officer is “any other person required by law to meet the qualification or
training standards established by the council.” Therefore, misdemeanor probation officers
are public safety officers under MCA § 44-4-401(2)(i) and they are required to meet the
same training standards as regular probation and parole officers, i.e. a 160-hour basic and
6 hours continuing education. This training must be approved by POST, but does not have
to be provided by POST, and can occur at MLEA or any other place the Council deems
appropriate.

Additionally, because misdemeanor probation officers are public safety officers whose
training is both required and approved by the Council, POST should be certifying,
decertifying or sanctioning, and tracking the training for these officers. This is because
according to MCA § 44-4-404, POST must “provide for the certification or recertification
of public safety officers and for the suspension or revocation of certification of public
safety officers.” MCA § 44-4-404(1)(c). If misdemeanor probation and parole officers are
public safety officers, as shown above, then POST is responsible for providing for their
certification and applying the contested case process as it would for any other public
safety officer.

However, this analysis does not apply to all misdemeanor probation officers. Note
that the language in subsection (2) of MCA § 46-23-1005 indicates that misdemeanor
probation officers are only those officers who are appointed and employed by a local
government. The statute states that “A local government may appoint misdemeanor
probation officers and other employees” and thus implies that the probation officers
appointed by the local government are also employees of that local government. The use
of the “AND” in that sentence is very important. If the statute said “or other employees”
the analysis might be different. However, the statute uses “and other employees”
presumably to indicate that misdemeanor probation officers are only those individuals
who are already employees of the local government and are then appointed to be
misdemeanor probation officers (in addition to their previous status as local government

5
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employees) or who become government employees through their hire as misdemeanor
probation officers. Thus, the statute seems to say that anyone not employed by a local
government is not a misdemeanor probation officer. Under MCA § 46-23-1005, therefore,
it does not appear to be possible to have a “misdemeanor probation officer” who is
employed by anyone other than a local government— i.e. a private company. Officers
employed by private companies might be calling themselves misdemeanor probation
officers, but they do not fit under the statute’s language and therefore might just as easily
be called something entirely different (e.g. private probation officers).

Because privately employed individuals don’t fit under MCA § 46-23-1005, they do not
appear to be bound by the minimum training requirement in MCA § 46-23-1005(2)(a)—
which refers in turn to the training requirements in MCA § 46-23-1003(2). And if they are
not bound by the training requirements in MCA § 46-23-1003(2), which requires POST
standards and approval, then they also do not fit under the definition of “public safety
officers” in MCA § 44-4-401(2)(i). They therefore cannot be considered “public safety
officers” under the same analysis as misdemeanor probation officers employed by a local
government. They also would not have the same training requirements. These officers
appear to be completely left out of the current statutory scheme regulating misdemeanor
probation officers. Therefore, it is entirely up to the Council how they want to deal with
these officers.

(i) Regarding Pretrial Service Officers:

The statutory scheme for pretrial service officers is much less complicated than tat of
misdemeanor probation. There is only one statute that defines a “pretrial service agency,”
which would in turn employ pretrial service officers: MCA § 46-9-505. The relevant
portion of that statute states:

46-9-505. Issuance of arrest warrant -- redetermining bail -- definition. ...(5)
As used in this section, "pretrial services agency" means a government agency or a
private entity under contract with a local government whose employees have the
minimum training required in 46-23-1003 and that is designated by a district court,
justice's court, municipal court, or city court to provide services pending a trial.

MCA § 46-9-505(5) (2014),

This statute therefore makes it clear that a pretrial service agency includes private entities
or those under contract with a local government. Therefore, pretrial officers who are

6

-21 -



Sarah M. Clerget
October &, 2018
Page 7

employed by a pretrial services agency—whether public or private—are required to meet
the same POST requirements and receive the same post-approved training. Those
requirements are the same as regular probation and parole officers, as stated in MCA §
46-23-1003 and ARM 23.13.206, namely a 160-hour basic course and 16 hours of
continuing education.

Additionally, because all pretrial service officers— whether public or private—are
required to meet the POST standards and receive POT-approved training in MCA § 46-
23-1003, they also all fit the definition of “public safety officer” found in MCA § 44-4-
401(2)(i). They are certainly other persons who are “required by law to meet the
qualification or training standards established by the council.” MCA § 44-4-401(2)(i). All
pretrial service officers are therefore public safety officers.

Since all pretrial service officers, whether public or private, are public safety officers,
POST is required by MCA § 44-4-404 to provide for their certification, etc. This means
that POST should be certifying, decertifying, sanctioning, and tracking all pretrial service
officers regardless of whether they are employed by a public or private entity.

Again, MCA § 46-23-1003 does not require that POST provide the 160-hour basic and
continuing education training for these officers, just that POST set standards and approve
the training. However, privately employed pretrial service officers may present a problem
for POST. MLEA only accepts officers who are employed by a local government. See
MCA §44-10-301; ARM 23.12.1201. Therefore, pretrial service officers who are
employed by a private entity are public safety officers who cannot be trained at the
academy. Therefore, this may be an instance in which POST wishes to find “that training
at some other place is more appropriate,” as contemplated by the last sentence of MCA §
46-23-1003. Again, however, there is nothing in the statute that indicates POST must
provide the training, only that POST must approve it. Therefore, if private industry were
to create a training equivalent to the 160-hour basic received at MLEA by officers who
are publically employed, and if POST were to approve that training, the statutory
requirements would be met.

D. CONCLUSION

The statutory scheme is clearer with respect to pretrial service officers than with
misdemeanor probation officers. It appears that misdemeanor probation officers who are
employed by anyone other than a local government are excepted from the statutory
scheme entirely, given that MCA § 46-23-1005 refers only to local government

7
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employees. Therefore, how the Council handles these officers appears to be open for
debate. It seems that under the current statutory scheme, however, that privately-
employed misdemeanor probation officers are not public safety officers, have no training
requirement, and are not overseen by POST at all. Publically-employed misdemeanor
probation officers and all pretrial service officers—whether public or private—are public
safety officers, however. And they are all required to meet the same training requirements
as regular probation and parole officers: a 160-hour basic course and 16 annual hours of
continuing education.
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Tim Fox
Attorney General

TO: Perry Johnson, POST Executive Director
POST Council Members

FROM: Sarah M. Clerget
Sclerget@mt.gov, (406) 444-5797

RE: Misdemeanor Probation and Pretrial Service Officers Training
Requirements

DATE: Friday, May 08, 2015

A. INTRODUCTION

This memo addresses the training requirements for misdemeanor probation officers and
pretrial service officers. POST Director Perry Johnson requested this memo based on
discussions during and after the September and December 2014 POST meetings. It
follows my November 21, 2014, memo on the statutory status of misdemeanor probation
officers and pretrial service officers.

The POST Council determined (during those meetings and based on that memo) that
privately employed misdemeanor probation officers are not currently contemplated under
the statutory scheme, are not public safety officers, and are therefore not under the
purview of POST. This memo therefore does not address privately employed
misdemeanor probation officers. This memo only addresses the three categories of
officers that fall under POST’s jurisdiction: (1) publicly employed misdemeanor
probation officers, (2) publicly employed pretrial service officers, and (3) privately
employed pretrial service officers. (For further discussion of this, see the November 21,
2014, memo.)
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B. QUESTIONS PRESENTED AND SHORT ANSWERS

1) What training must misdemeanor probation and pretrial service
officers have in order to comply with the current law?

Publicly employed misdemeanor probation officers and all pretrial service officers
(whether publicly or privately employed) are public safety officers who must be certified
by POST with a basic certificate. These officers must have the same training—or
training that is at least equivalent to—the training that felony probation and parole
officers receive, including a 280 hour basic and 16 hours per-year of continuing
education with at least one hour relating to mental illness.

2) Who must provide that training and where may it be held?

The training must be POST-approved but POST is not required to provide the training.
Training for publicly employed misdemeanor probation officers and publicly employed
pretrial service officers could happen at the Montana Law Enforcement Academy
(MLEA). However, because private pretrial service officers cannot be trained at MLEA,
it is recommended that the Council approve training these officers at an alternative
location.

3) Can POST waive or modify these training requirements?

No. The requirement that publicly employed misdemeanor probation officers and all
pretrial service officers must receive the same training as felony probation and parole
officers is statutory. The only way to change the training requirements would be to
change the current statutory scheme.

C. LEGAL ANALYSIS
(i)  Background.'
Publicly employed misdemeanor probation officers are public safety officers.

Misdemeanor probation officers are statutorily required to meet the training standards set
by POST. Mont. Code Ann. § 46-23-1005 (citing Mont. Code Ann. § 46-23-1003). The

" This section is a truncation of the November 21, 2014, memo. For further discussion of
the information in this section, please see that memo.
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definition of “public safety officer” includes “any other person required by law to meet
the qualification or training standards established by the council.” Mont. Code Ann.

§ 44-4-401(2)(1). Therefore, publicly employed misdemeanor probation officers are
public safety officers under Mont. Code Ann. § 44-4-401(2)(i) because they must meet
the qualification or training standards set by POST. Additionally, because publicly
employed misdemeanor probation officers are public safety officers, POST must
“provide for the certification or recertification . . . and for the suspension or revocation
of certification” of these officers. Mont. Code Ann. § 44-4-403(1)(c).

Both publicly and privately employed pretrial service officers are public safety officers.
It is clear from Mont. Code Ann. § 46-9-505(5) that a pretrial service agency includes
private entities or those under contract with a local government. That statute also
requires all pretrial service officers to meet training standards set by POST. Id. (citing
Mont. Code Ann. § 46-23-1003). Because all pretrial service officers—whether public
or private—are required to meet POST standards and receive POST-approved training,
they also fall within the definition of “public safety officer” found in Mont. Code Ann.
§ 44-4-401(2)(1). As public safety officers, all pretrial service officers must be certified,
decertified or sanctioned, and tracked by POST, whether they are publicly or privately
employed. Mont. Code Ann. § 44-4-403(1)(c).

(i)  Training requirements for felony probation and parole officers under
Mont. Code Ann. 8 46-23-1003.

The training requirements for felony probation and parole officers is found in Mont. Code
Ann. § 46-23-1003, which states:

(1) Probation and parole officers must have at least a college degree and some
formal training in behavioral sciences. Exceptions to this rule must be approved
by the department. Related work experience in the areas listed in 2-15-2302(2)(c)
may be substituted for educational requirements at the rate of 1 year of experience

*Note that the language of Mont. Code Ann. § 46-23-1005(2) implies that the probation
officers appointed by the local government are also employees of that local government
(“A local government may appoint misdemeanor probation officers and other employees .
.."). Thus, misdemeanor probation officers are those officers who are appointed and
employed by a local government; whereas, the statute seems to say that anyone not
employed by a local government is not a misdemeanor probation officer. For further
discussion of this point, see the November 21, 2014, memo.
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for 9 months formal education if approved by the department. All present
employees are exempt from this requirement but are encouraged to further their
education at the earliest opportunity.

(2) Each probation and parole officer shall, through a source approved by the
officer's employer, obtain 16 hours a year of training in subjects relating to the
powers and duties of probation officers, at least 1 hour of which must include
training on serious mental illness and recovery from serious mental illness. In
addition, each probation and parole officer must receive training in accordance
with standards adopted by the Montana public safety officer standards and
training council established in 2-15-2029. The training must be at the Montana
law enforcement academy unless the council finds that training at some other
place is more appropriate.

Mont. Code Ann. § 46-23-1003 (emphasis supplied). POST has in turn adopted
administrative rules setting standards for the training of public safety officers, including
felony probation and parole officers. See e.g. ARM 23.13.201, 23.13.205, and 23.13.206.

To obtain a POST basic certificate, which all public safety officers must have, felony
probation and parole officers must attend a basic course. See ARM 23.13.201(1),
23.13.205(2), and 23.13.206(1)(a)(i1). The current basic course curriculum approved by
the Council is 280 training hours and is hosted by the Department of Corrections at the
MLEA.

Additionally, felony probation and parole officers are required by statute to have 16 hours
per year of continuing education in subjects relating to probation officers, including at
least one hour of training on serious mental illness and recovery therefrom. Mont. Code
Ann. § 46-23-1003(2).

3 The 16 hours per year requirement of Mont. Code Ann. § 46-23-1003(2) exceeds the
20 hours every two years requirement that POST imposes on public safety officers in
ARM 23.13.201(2)(j). However, the language of Mont. Code Ann. § 46-23-1003(2) is
clear that the yearly statutory requirement (16 hours) is “[i]n addition” to the POST
administrative standard (20 hours every 2 years). The Council may want to consider
modifying, waiving, or refining the requirement in ARM 23.13.201(2)(j) (as POST
cannot waive or modify the statutory requirement) so that any officer whose training is
based on Mont. Code Ann. § 46-23-1003 is not required to have 52 hours of training
every two years.
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Thus, under Mont. Code Ann. § 46-23-1003(2) and the incorporated POST standards,
felony probation and parole officers are currently required to attend a 280 hour basic
class and receive 16 hours per year of continuing education in probation-related subjects,
with at least one hour of mental illness and recovery training, in order to receive and
maintain their POST certification.

(ili)  Training requirements for publicly employed misdemeanor probation
officers and all pretrial service officers.

Like felony probation and parole officers, publicly employed misdemeanor probation
officers and all pretrial service officers must meet the training requirements found in
Mont. Code Ann. § 46-23-1003 and the incorporated POST standards. For publicly
employed misdemeanor probation officers this requirement is found in Mont. Code Ann.
§ 46-23-1005(2)(a), which states: “Misdemeanor probation officers: (a) must have the
minimum training required in 46-23-1003 . .. .” For all pretrial officers this requirement
1s found in Mont. Code Ann. § 46-9-505(5), which defines a “pretrial services agency” as
“a government agency or a private entity under contract with a local government whose
employees have the minimum training required in 46-23-1003 . ...”

Thus, both of the statutes regulating publically employed misdemeanor probation officers
and all pretrial service officers— Mont. Code Ann. §§ 46-23-1005 and 46-9-505(5),
respectively—require that these officers have the “minimum training required in 46-23-
1003.” The statutory construction indicates that first the Council must set training
required for felony probation and parole officers, and then apply that felony probation
training standard to publically employed misdemeanor probation officers and all pretrial
service officers. The statutory scheme does not contemplate a different or modified
standard for publically employed misdemeanor probation officers and all pretrial service
officers based on their differing duties. Since felony probation and parole officers are
currently required, by Mont. Code Ann. § 46-23-1003 and the incorporated POST
standards, to attend a 280 hour basic course and, thereafter, 16 hours per year of
continuing education training (with one hour devoted to mental illness), this also
constitutes the minimum training required for publicly employed misdemeanor probation
officers and all pretrial service officers.
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(iv)  The role of POST with respect to these training requirements.

POST cannot modify or waive these training requirements for publicly employed
misdemeanor probation officers and all pretrial service officers because they are
statutory.® The only way to change these requirements is to amend the statutes—Mont.
Code Ann. §§ 46-9-505(5) and 46-23-1005—that incorporate the training requirements
for felony probation and parole officers under Mont Code Ann. § 46-23-1003.

Nothing in Mont. Code Ann. § 46-23-1003, or the other relevant statutes, require POST
to provide the basic and continuing education training for these officers. POST need only
review and approve (or deny) the training for POST credit towards obtaining and
maintaining POST certification. Once officers meet the necessary training requirements,
POST must issue them a basic certificate, track training hours, and then sanction or

revoke that certificate as necessary just as it does for all other public safety officers.
Mont. Code Ann. § 44-4-403(1)(c).

However, privately employed pretrial service officers may present a difficulty as MLEA
only accepts officers who are employed by a local government. See Mont. Code Ann.

§ 44-10-301; ARM 23.12.1201. Therefore, pretrial service officers who are employed by
a private entity are public safety officers who cannot be trained at the academy. This
may be an instance in which POST wishes to find “that training at some other place is
more appropriate,” as contemplated by Mont. Code Ann. § 46-23-1003(2). Again,
however, there is nothing in the statute that indicates POST must provide the training
outside MLEA, only that POST must review it and approve (or deny) it for POST credit.
If private industry were to create a training equivalent to the 240 hour basic course and
16 yearly hours of continuing education that are currently provided at MLEA for felony
probation and parole officers, and if POST were to approve that training for POST credit,
the statutory requirements would be met.

As public safety officers, publicly employed misdemeanor probation officers and all
pretrial service officers must be certified by POST in order to operate within the scope of
the law. See Mont. Code Ann. § 44-4-404; ARM 23.13.201(1). In order to be POST
certified, the officers must meet these basic and continuing training requirements. See
ARM 23.13.201, 23.13.205, 23.13.206, and 23.13.702. Getting these officers trained

*For discussion on why the Council cannot waive statutory training requirements for an
entire group of officers, see Chris Tweeten’s memo of March 3, 2015.
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must therefore be accomplished as soon as possible, as they may be operating outside the
scope of their authority without such training.

Additionally, operating for any period of time without the required certification and
training, or in violation of the statutes discussed herein, may make an officer unfit or
ineligible for a POST certificate (even after they ultimately got the required training).
This 1s because ARM 23.13.702(2)(m) forbids “operating outside or ordering, permitting,
or causing another officer to operate outside of the scope of authority for a public safety
or peace officer . ...” and ARM 23.13.205(3) and (5)(b) makes compliance with ARM
23.13.702 a prerequisite and requirement for POST certification. Therefore, if officers
have you have been operating outside the scope of their authority in violation of the law,
then simply curing their training deficits may not be enough to get them POST certified.
It is also important to note that under these ARMs any other public safety or peace
officers who permits or causes a publicly employed misdemeanor probation officer or a
pretrial service officer to operate outside the scope of his or her authority (i.e. without the
proper training and certification) may also be in violation of ARM 23.13.702(2)(m). Itis
therefore necessary to get publicly employed misdemeanor probation officers and all
pretrial service officers trained and certified as soon as possible.

D. CONCLUSION

Under the current statutory scheme, publicly employed misdemeanor probation officers
and all pretrial service officers must receive the same or equivalent training as felony
probation and parole officers receive pursuant to Mont. Code Ann. § 46-23-1003 and the
incorporated POST standards. The only way to change this requirement is to change the
statutes which set the training standards for these officers. It is also not possible to just
let these officers operate outside the scope of their authority until the next legislative
session, as this may make them ultimately ineligible for POST certification. Therefore,
training for these officers that is at least equivalent to the training for felony probation
and parole officers—i.e., at least a 280 hour basic course and 16 hours of yearly
continuing education with at least one hour in mental illness—must be offered as soon as
possible, and probably somewhere other than at MLEA.

c: Jim Scheier
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MEMORANDUM

TO: Perry Johnson, POST Executive Director
FROM: Chris Tweeten, POST Legal Counsel

RE: Reserve Officer Qualifications and Training
DATE: August 25, 2015

You have asked me to advise regarding the training of reserve officers with respect to
these questions:

1. Does POST have authority to adopt training standards for reserve officers that include

requirements not provided by Mont. Code Ann. § 7-32-214?
2. If POST adopts standards that differ from those required by Mont. Code Ann. § 7-32-
214, could POST be exposed to liability that is greater than would exist if POST adopted
no different or additional standards?
I conclude that POST does have such authority, and that its exercise does not necessarily create
liability exposure that is greater than would exist if POST did not adopt different or additional
standards.

Training requirements for reserve officers are found in Mont. Code Ann. § 7-32-214,
which provides:

7-32-214. Basic training program required. (1) A reserve officer may not be
authorized to function as a representative of a law enforcement agency performing general law
enforcement duties after 2 years from the original appointment unless the reserve officer has
satisfactorily completed a minimum 88-hour basic training program that must include but need
not be limited to the following course content:

(a) introduction and orientation--1 hour;
(b) police ethics and professionalism--1 hour;
(c) criminal law--4 hours;

(d) laws of arrest--4 hours;
(e) criminal evidence--4 hours;

-31-



(f) administration of criminal law--2 hours;

(g) communications, reports, and records--2 hours;

(h) crime investigations--3 hours;

(1) interviews and interrogations--2 hours;

(j) patrol procedures--6 hours;

(k) crisis intervention--4 hours;

(1) police human and community relations--3 hours;

(m) juvenile procedures--2 hours;

(n) defensive tactics--4 hours;

(o) crowd control tactics--4 hours;

(p) firearms training--30 hours;

(q) first aid--10 hours; and

(r) examination--2 hours.

(2) The law enforcement agency is responsible for training its reserve officers in accordance
with minimum training standards established by the council.
Two parts of the statute recognize quite clearly that POST has discretion to adopt additional
standards. First, subsection (1) provides that the training program “must include but need not be
limited to” the training items listed in subsections (a)-(r) of subsection (1). The quoted language
provides that the listed training requirements are not exclusive, and that additional requirements
may be imposed. Second, subsection (2) of the statute states that the employing agency is
responsible for training the reserve officer “in accordance with minimum training standards
established by the council.” The legislature thus has recognized the Council’s authority to set
standards.

Please note, however, that the authority to establish additional standards does not give

POST the authority to delete categories of training that have been required by the Legislature.
Administrative rules must be consistent with statute. The “includes bit is not limited to”
language in Mont. Code Ann. § 7-32-214(1) authorizes POST to add to, but not detract from, the
requirements of the statute. Thus, POST has the authority to create additional categories of

training not provided by statute, but it may not delete from the training standards matters that the

legislature has required. The existing POST rule regarding training for reserve officers requires
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only that the applicant meet the standards provided in Mont. Code Ann. § 7-32-214. ARM
23.13.214.

Exercise of its discretion to adopt additional training standards for reserve officers should
not expand the Council’s liability exposure. The Council has clear authority to adopt the
standards, and generally rulemaking is beyond the review of the Courts as long as the rules are
within the scope of the agency’s power, adopted under proper procedures, and not contrary to
statute. As discussed above, the Council has authority to make rules in this area. Adherence to
procedural requirements is a matter for case by case analysis, but our recent experience in
rulemakings should prepare us to comply with the requirements for rulemaking found in MAPA.
Mont. Code Ann. Tit.2, ch. 4, pt. 3.

When exercising its discretion to make rules adopting standards for reserve officers, the
Council should compare any proposed standards to the statutes, and make sure that the proposed
standards do not contradict any of the mandatory standards found in Mont. Code Ann. § 7-32-
214(1). If the rules do not contradict anything that is in statute, they should be held valid by a
court, and should provide no basis for a finding of liability against the Council.

Please feel free to contact me if you have further questions.
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MEMORANDUM

TO: Perry Johnson

FROM: Chris Tweeten

RE: Home School Diploma issue
DATE: October §, 2018

Questions have arisen regarding treatment of home school diplomas as a credential for
POST certification. While the questions have been posed by the Montana Highway Patrol with
respect to the statutes governing the qualifications of their recruits, I will confine my analysis to
the specific qualifications for POST certification.

As am administrative agency, POST has only those powers delegated by the Legislature.
Montana Society of Anesthesiologists v. Montana Board of Nursing, 2007 MT 290, 443, 339 Mont.
472,489, 171 P. 3d 704, 713. In Mont. Code Ann. 44-4-403(3), the Legislature empowered POST
to “establish basic and advanced qualification and training standards” and to “provide for the
certification and recertification of public safety officers.” It is clearly within POST’s delegated
authority to establish an education standard for POST certification. Mont. Code Ann. § 2-15-2029
(2) (POST has authority to make rules to implement Mont. Code Ann. § 44-4-403.)

When a matter is within the authority of an agency, but the means and substance of the
agency’s regulations is not determined by the Legislature, it is left to the agency’s discretion to
devise regulations to carry out its legislative mission. Guillot v. Montana State H’way Comm’m,
23 P.2d 1072,1076 (1936). In this case, my research has found no statute that would require POST
to treat a home school diploma as the equivalent of a diploma issued by an accredited high school

for certification. It is therefore left to POST’s discretion to determine the educational requirements
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for certification. In that process, POST must apply the plain meaning of the words used by the
Legislature, without adding or subtracting from what was enacted. State v. Bullman, 2007 MT 288,
911,339 Mont. 461,464, 171 P.3d 681, 683; Mont. Code Ann. § 1-2-101 (in interpreting a statute,
role of judge is “not to insert what has been omitted or to omit what has been inserted.”)

POST adopted for certification purposes many of the requirements of Mont. Code Ann. §
7-32-303 (2), which controls the appointment of public safety officers. POST’s rule, ARM
23.13.201(2), brings forward many of the provisions of the statute, including this one:

In addition to standards set forth in the Montana Code Annotated, including but not
limited to 44-4-404, MCA, all public safety officers must:

(e) be a high school graduate or have been issued an equivalency certificate by the
Superintendent of Public Instruction, or by an appropriate issuing agency of another state
or of the federal government; ....
The Council then carried forward this requirement into the certification process:
Prior to issuance of any certificate, the public safety officer must have completed the
designated combinations of education, training, and experience as computed by the
credit hour system established by the council.
ARM 23.13.205(4).
POST’s discretion is broad, but it does not allow the agency to disregard the requirements
of its own regulations. Whitehall Wind, LLC v. Montana Public Service Comm’n, 2010 MT 2, 4
24, 355 Mont. 15, 20, 223 P.3d 907, 910. Having adopted these rules, POST would be guilty of
an abuse of discretion if, in a particular case, it decided to accept a home school diploma in place
of the academic or equivalency credentials required by its rules. While Mont. Code Ann. § 7-32-
303 technically binds hiring authorities, the statute has historically played a central role in

POST’s administrative rules governing the requirements for certification and employment. If

POST wished to change its regulations to allow acceptance of a diploma from a home school to
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satisfy ARM 23.13.201(2), it would be best to await a legislative amendment to Mont. Code

Ann. § 7-32-303 that recognized the acceptability of home school diplomas.
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TO: Perry Johnson, Executive Director POST

FROM: Kristina Neal
DATE: February 19, 2019
RE: College credit

Dear Mr. Johnson:

You have requested a memo on the following question:

Can officers receive an extension in which to submit and receive college credit as

part of their training credit?

Previously officers could receive credit for their college hours toward their
POST training requirements. However, ARM 23.13.205 was amended and this
provision removed from the law. The basis for this change in the law was that it
was timely for POST staff but, more so, the change eliminated subjectivity and
discretion in determining the applicability of the college courses. The amended
version of ARM 23.13.205 became effective December 22, 2018. The amended
version did not provide for an exception or for an extension beyond the effective

date in which officers could submit their college hours.

Notice of the changes

Although the ARM does not provide for an extension beyond the effective

date of December 22, 2018, the decision to modify and adopt this change was
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only made after several public meetings. On August 15, 2018, an advertised
public meeting was held in which the public was able to offer testimony regarding
the changes. Members of the public and law enforcement community were
present and did offer testimony at this hearing. Public comment could be

submitted both orally and through a written statement.

The decision to adopt this proposed amendment to the ARM was then
made on October 2, 2018, at an advertised public POST Council meeting where
the issue of proposed ARM changes was placed on the agenda. The POST Council
provided the maximum amount of notice allowed pursuant to MAPA — six months
from the proposed amendment until its adoption. Thus, although the new law
does not provide for an extension of time, beyond the effective date, sufficient

notice was provided that such an extension was not required.

Procedural Due Process

Although not permissible pursuant to the ARMs, an officer could potentially
have a due process argument for an extension if the officer or officers could
establish that, based on circumstances, the officer did not receive sufficient
notice. The Montana Constitution provides that no person shall be deprived or

life, liberty or property without due process of law. Mont. Const. Art. 2, §17.
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“Due process is flexible and calls for such procedural protections as the particular
situation demands.” Goble v. Montana State Fund, 2014 MT 99, 946, 374 Mont.
453,325 P.3d 1211 (The Montana Supreme Court held that no procedural due
process violation occurred when the State failed to notify defendants that they
would be unable to receive their disability benefits due to their incarcerations)
quoting Mathews v. Eldridge, 424 U.S. 319, 334,96 S. Ct. 893, 902, 47 L. Ed. 2d 18

(1976).

Challenges based on a person’s due process rights rest on the lack of
notice, and thus may be overcome in a specific case where reasonable persons
are advised what must be done to avoid a certain result. State v. Pyette, 2007 MT
119, 9115, 337 Mont. 265, 159 P. 3d 232 (Defendant’s due process rights not
violated by statute that allowed the Motor Vehicle Division to suspend her
driver’s license based on her failure to pay a court ordered fine when the court
had sent the defendant two notices and included in its second notice that the
defendant had ten days to act or her driver’s license would be suspended.) For
example, in Clark Fork Coalition v. Montana Dept. of Environmental Quality, 2007
MT 176, 9117, 164 P. 3d 902, 338 Mont. 205 the Montana Supreme Court held the
appellants did not violate a mining company’s procedural due process rights when

it did not serve notice of entry of judgment on the mining company, after the
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mining company had unsuccessfully attempted to intervene. The Court held that
as the court proceedings were conducted in public with an available record. Clark
Fork Coalition, 9115. In reaching its ruling, the Court explained, “’There is no
absolute standard for what constitutes due process. The process due in any given
case varies with the circumstances.” Clark Fork Coalition, 917 quoting McDermott
v. McDonald, 2001 MT 89, 910, 305 Mont. 168, 24 P. 3d 200. In finding against
the mining company, the Court expounded, “We cannot by rule relieve the

citizen’s duty to superintend his own affairs.” Clark Fork Coalition, 917.

Additionally, in Montana, only the legislature may validly provide for
judicial review of agency decisions. ““The legislature may provide for direct review
by the district court of decisions of administrative agencies.” A right of judicial
review cannot be created by agency fiat.” Nye v. Dep't of Livestock, 196 Mont.

222,226,639 P.2d 498, 500-01 (1982) quoting Mont. Const. art. VII, § 4, cl. 2.

Thus, the only discretion that the POST Council would have regarding a
request for an extension in which an officer requests training credit for college
hours is if the officer can support a due process violation with specific facts which
support that the officer received insufficient notice regarding the ARM

amendment and its effective date. Further, since the legislature has not provided
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for such an extension, or judicial review of a decision regarding an extension, any

decision by the POST Council would be final.
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LEGAL MEMORANDUM

To: Katrina Bolger and Eric Gilbertson
From: J. Stuart Segrest
Date: January 7, 2022

Re:  Public Information Request Scenarios

Katrina and Eric,

You have asked that I provide some guidance as to certain types of public record
requests made to POST. With the understanding that public record requests are
often fact specific and require a case-by-case analysis, I provide the following
suggested responses to the scenarios you propose (labeled “Analysis”). I also
include a general road map for analyzing public record requests. As we
discussed, please reach out to me or other counsel with any additional questions
you have based on the circumstances of a particular request.

Background

As you are aware, the Montana Constitution provides persons a Right to Know
and corresponding right to “examine documents.” Art. II, § 9. The right to know
must be balanced against the “demand of individual privacy.” Id. The privacy
interest must “clearly exceed[] the merits of public disclosure” to prevent
dissemination.

The Supreme Court, however, has held that public safety officers serve in a
position of “great public trust,” and thus their expectation of privacy is reduced
and will generally not outweigh the right to know, especially regarding
allegations of professional misconduct. See, e.g., Billings Gazette v. Billings, 2011
MT 293, § 26, 362 Mont. 522, 267 P.3d 11 (“society is not willing to recognize as
reasonable the privacy interest of individuals who hold positions of public trust
when the information sought bears on that individual's ability to perform public
duties”); Great Falls Tribune v. Sheriff, 238 Mont. 103, 107, 775 P.2d 1267, 1269
(1989) (the public’s right to know outweighed the privacy interests of three
disciplined police officers because police officers hold positions of “great public

Page 1of6

42 -



trust”); Bozeman Daily Chronicle v. Bozeman Police Dept., 260 Mont. 218, 227, 859
P.2d 435, 440-41 (1993) (allegations of sexual intercourse without consent by an
off-duty police officer were proper matters for public scrutiny because “such
alleged misconduct went directly to the police officer’s breach of his position of
public trust . ..”).

Road Map

Though the specific analysis and outcome may differ depending on the
circumstances, each public record request should go through the same basic
analytical framework. Is the information:

1. Privileged (if yes then non-disclosable)
2. Confidential by law (if yes then non-disclosable)
3. Disclosable after balancing the right to know vs. the right to privacy

Privilege is a legal term of art. The most relevant for POST’s work would be the
attorney-client and work-product privileges (discussed below). There may be
other privileges that apply in unique circumstances. Confidential by law
generally means by statute, either state or federal. This includes confidential
criminal justice information (CCJI) and may include federally protected
information such as medical and student records. Finally, whether non-
privileged, non-confidential information is disclosable is determined by
balancing the right to know versus the privacy rights of the officer or other
individuals whose information is disclosed in the record. Protected private
information or other confidential information (such as CCJI) should be redacted
or withheld prior to dissemination.

/117777777
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Analysis of Scenarios

Scenario 1 - After allegation but before the agency’s response.

An allegation has been made directly to POST against an officer. Under ARM
23.13.703, POST has forwarded the allegation to the employing agency to
provide a written response within 30 days. Prior to the agency providing the
response, POST receives a public record request asking whether an allegation has
been made and for a copy of the allegation.

Analysis 1

Where a request is made concerning an allegation that has been sent to the
employing agency to investigate and respond, the allegation is likely public
information subject to disclosure (and potentially redaction). It is, however,
appropriate to tell the requestor you have received an allegation about the officer
and have sent it to the employing authority for a response under ARM 23.13.703.
If they ask for a copy of the allegation, I suggest you respond that you will
provide it after the agency has provided its response. Section 2-6-1006(2) only
requires that public information be provided “in a timely manner,” and 30 days
(or so) is a reasonable response time.

Scenario 2 - After agency response but before POST opens an investigation.

POST receives a public record request for the employing agency’s response to an
allegation prior to opening its own investigation or providing the allegation to
the Cases Status Committee for review and direction.

Analysis 2

1. Direct to originating agency. Where a person requests the agency response
before the case status committee has considered the information, I think it is
appropriate to direct the requestor to the employing/originating agency. In
doing so I would explain that because the originating agency created and
compiled the information, it can better assess whether there is privileged or
confidential criminal justice information (CC]JI) that needs to be redacted, and
can better weigh the public interest in disclosure against the privacy interests of
the officer and other individuals.
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2. Inform agency and officer of request. If the requestor refuses and insists on
POST providing the response, POST should contact the agency and officer to
inform them of the request and then analyze the response to see whether any
portions are 1. privileged, 2. confidential by law (CCJI or other), or 3. protected
private information, including: (a) protected personal information as explained
by Judge Seeley in the Missoula Independent Orders (birthdates, social security
numbers, telephone numbers, etc.), and (b) other private information that
outweighs the public interest in disclosure (e.g., information identifying minors
or officer information that is not relevant to the allegations). Another option
before reviewing and redacting, or during the process, is to contact the agency
and ask if this is information within the response they feel should be redacted.

3. Redact and release. If the agency or officer objects to release of the entire
response, or requests more redactions that POST thinks is legally defensible,
POST should respond that it has an obligation to provide the response as
information held by a public agency (assuming the agency doesn’t label the
entire file as CCJI). An officer’s expectation of privacy, especially concerning
allegations of misconduct, generally will not outweigh the right to know as
explained by the Supreme Court. If the agency or officer disagrees with
disclosure, then POST should suggest they file a declaratory judgment action to
prevent dissemination by a certain date (e.g. “POST plans to release the records
on ___date absent a court order prohibiting disclosure.”).

4. File declaratory judgment action if necessary. If POST knows or suspects that
the requestor will object to POST’s redactions, or if POST is unsure whether some
redactions should be made, POST can file a declaratory judgment action as it did
in the Missoula Independent case, naming all interested parties as defendants:
generally the requestor, the accused officer(s), and the agency.

Scenario 3 - Investigative file between “Letter 1” and “Letter 2.”

POST has provided the agency response to the Case Status Committee, and the
Committee has directed POST to send a “Letter 1” to the officer and to
investigate. During the investigation, but prior to providing an investigation
synopsis and sanction recommendation to the Committee, POST receives a
record request for its investigative file.
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Analysis 3

The analysis where POST’s investigation is underway is primarily the same as in
Scenario 2 above. That is, the information is public unless it is privileged,
confidential, or if privacy outweighs the right to know. However, make sure you
first read the record request narrowly, and only provide POST’s investigation
information if expressly requested.

As in Scenario 2, first direct the requestor to the employing agency, explaining
that they are the originating agency of (most of) the information and can better
assess whether there is privileged, confidential, or private information that needs
to be redacted.

If the requestor refuses, then proceed as explained above as to information
received from the agency: let the agency and officer know of the record request
and ask whether they object. If we disagree and think more should be released,
then we explain that and suggest they seek a declaratory judgment if needed to
prevent us from releasing the information. If POST is unsure, then you can
affirmatively file a declaratory judgment action.

1. Internally generated information may be privileged. As to POST’s internally
generated information that is not made public, i.e., internal drafts as opposed to
Letters 1 and 2, these may be privileged, depending. If the paralegal /investigator
is operating as a paralegal, and the document was drafted in anticipation of
litigation (i.e., an administrative hearing or district court litigation), the drafts are
protected from disclosure as “attorney work product” (the attorney-work-
product privilege applies to paralegal work). See Nelson v. City of Billings, 2018
MT 36, 99 30, 37 (“documents protected by the attorney-client and attorney-
work-product privileges [are] not subject to release” under the right to know).
And if the drafts or correspondence are provided to an attorney to obtain legal
advice (or from the attorney giving legal advice), then they are also protected
from disclosure.

2. Externally generated information is likely not privileged or confidential. As to
information compiled from external sources during POST’s investigation, it is
not privileged or confidential if compiled or created by the

paralegal /investigator while operating as an investigator. Specifically, as an
investigator (as opposed to a paralegal working with an attorney), the
information is not privileged work product. And interview recordings and other
information gathered by POST from external sources is not confidential as CCJI
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because POST is not designated as a criminal justice agency for purposes of
creating investigatory information (only for “obtaining and retaining” CCJI). The
investigation information would thus be redactable only where privacy
outweighs the right to know (an unlikely scenario at this stage).

If particular questions you ask, or discussions you have, show your analysis of
the matter (as opposed to the witness’s factual answers), you may be able to
argue those are work product and should be redacted, especially if created with
or for an attorney. This will need to be a case-by-case determination.
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Public Records Requests ~ Generally

Is it POST's

Information?

Is it privileged or Direct to Originating
confidential*? Agency

Agency won't produce
or requester insists

If privacy at issue,
balance right to know
vs. right to privacy

If Privileged If Confidential

Produce the
Information, redacting
any protected private
information

Withhold or Redact
under direction of
counsel

Withhold

Scenario 1 ~ Allegation sent to agency, and agency hasn’t responded yet.

It is appropriate to tell the requestor you have received an allegation about the officer and have sent it
to the employing authority for a response under ARM 23.13.703. If they ask for a copy of the allegation,
respond that you will provide it after the agency has provided its response.

*Privileged Could be: Attorney-Client Communications, Attorney
Work Product

*Confidential Could be: CCJI, Dates of Birth, Social Security
Numbers, Medical/Mental Health Information
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Scenario 2 ~ Agency has responded, but Case Status Committee hasn’t reviewed.

Regarding Agency Response:

It is NOT POST's
Information

Direct to Originating
Agency

Agency Produces

Agency won't produce or

Documents requester insists
J J
|
| | |
If Public If Privileged If Confidential
J J J
Contact Agency prior to Withhold or Redact
relea.se anc! balance Withhold under direction of
against privacy as counsel and contact
necessary agency prior to release
J J

4! |

Agency Objects

Agency Does Not Object

Tell Agency when release

is planned, suggest they

file in Court if they wish
to prevent release

Produce the Information

No Action By Agency

Agency Files in District

Produce the Information
on predetermined date

Await direction from the
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Scenario 3 ~ Request for POST’s investigation information prior to completion of investigation.

Is it POST's

Information?

Is it privileged?

Refer to Scenario 2
above

Was it created in
anticipation of litigation

or at the direction of an
attorney?

Was it created to
investigate the facts at
the direction of the
Bureau Chief?

No. Yes
Yes.

- . | No privilege applies No privilege applies
Privilege applies and it " o ] " o ]

should be withheld but confidentiality may but confidentiality may

apply apply
J
Is it confidential?
| |
Yes No
J/ J

Either withhold or
redact at the direction
of counsel

Produce the
Information, redacting
any protected private
information after
balancing test

Produce as redacted, if
applicable.
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LEGAL MEMORANDUM

To:  Eric Gilbertson and Katrina Bolger
From: J. Stuart Segrest
Date: February 3, 2022

Re: Response to Conrad City Attorney’s legal memo

Katrina and Eric,

You have asked that I provide a response to a “legal opinion” written by Conrad
City Attorney Daniel Jones (“legal memo”) regarding the City’s obligation to
comply with POST’s request that it investigate allegations of misconduct against
a city police officer. The City Attorney concludes that only POST has authority to
investigate allegations of officer misconduct, that POST cannot change this
obligation by rule, and that POST cannot require a city to investigate in its stead.

I disagree with the City Attorney’s analysis. While he is correct that POST has the
authority to investigate allegations of officer misconduct, POST also has
authority to adopt rules effectuating investigations, and a city has a
corresponding duty to enforce POST’s standards, including conducting
investigations to determine whether misconduct allegations are substantiated.

Applicable Law

As the legal memo acknowledges, POST has statutory authority to set standards
and qualifications for public safety officers, including a city’s police officers (i.e.
“peace officers”), and to investigate and suspend or revoke certification if these
standards are violated. § 44-4-403(1)(a), (c), MCA. An officer whose certification
has been revoked or suspended “is entitled to a contested case hearing[.]” § 44-4-
403(3), MCA.

The duty to enforce standards and investigate misconduct, however, is not solely
POST’s. It is also the responsibility of the appointing authority (i.e. the
employing agency) “to apply the employment standards and training criteria
established by the [POST] council,” including “terminating the employment of a
public safety officer for failure to meet the minimum standards established by
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the council[.]” § 44-4-404, MCA. Likewise, the appointing authority has a duty
“to ensure that each peace officer appointed under its authority” meets all
“requirements of peace officer certification promulgated by” POST. § 7-32-303(5),
MCA. As to cities specifically, each city is required to have a police department,
and its police officers “must meet the minimum qualifying standards for
employment promulgated by” POST. §§ 7-32-4101; 7-32-4112, MCA.

To implement its oversight of public safety officer standards, POST has adopted
administrative rules as allowed by § 2-15-2029(2), MCA. Relevant here, POST has
adopted standards for appointment, certification, and continued employment of
officers, and grounds for denying, sanctioning, suspending, and revoking an
officer’s certification. ARM 23.13.201, 23.13.702(3). The procedure for
investigating and resolving allegations of misconduct is laid out at ARM
23.13.703, with additional detail provided in POST’s “Officer Misconduct
Allegation Policy and Procedure.”

Considering their duty to apply and enforce POST’s standards, POST requires
employing agencies to “report to the executive director any substantiated
grounds for denial, sanction, suspension, or revocation of POST certification as
enumerated in [23.13.702(3)].” ARM 23.13.702(2). To further facilitate
coordination with the employing agency, and to ensure it is aware of and has a
chance to investigate the allegations, POST requires most allegations to made
first to the employing agency. ARM 23.13.703(2)-(3). POST also requires the
employing agency “give POST a notice of the employing authority’s
investigation, action, ruling, finding, or response to the allegation, in writing,
which must include a description of any remedial or disciplinary action pending
or already taken against the officer regarding the allegation in question, and
which may contain a recommendation from the employing authority regarding
whether POST should impose a sanction.” ARM 23.13.703(4).

Analysis

As explained above, POST is authorized, and required, by law to set public
safety officer employment standards and training criteria, and to investigate and
discipline officers as necessary. § 44-4-403, MCA. POST has set these standards.
But POST does not hire or directly supervise officers: individual agencies,
whether local or state, are the “employing agency.” Montana law therefore
requires these employing agencies (including the City of Conrad) to ensure its
officers meet POST’s standards, and to terminate those who do not. §§ 44-4-404,
7-32-303(5), 7-32-4112, MCA. As such, POST requires agencies to report, and
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investigate, allegations of misconduct made against one of its employed officers.
ARM 23.13.702(2), 23.13.703(4).

These investigation and reporting requirements are not only authorized under
Montana law, they are necessary to effectuate the statutory scheme. It is not
possible for POST, on its own, to investigate at the local level every allegation of
misconduct. The Legislature thus requires the employing agency to ensure its
officers meet POST’s standards. To do so, the agency must investigate allegations
of misconduct: i.e. allegations that an officer has violated one or more standards.
Even if POST had not adopted ARM 23.13.703(4), Montana law impliedly
requires agencies to investigate allegations of misconduct to determine whether
the officer continues “to meet the minimum standards established by the
council[.]” § 44-4-404, MCA. And it's of no merit that this statute doesn’t use the
phrase “investigate.” It's implied, just like it’s implied, but not expressly stated,
in § 44-4-403, MCA (the statute providing POST investigatory authority), as
acknowledged in the legal memo. Neither POST nor the employing agency can
ensure compliance with POST’s standards without investigating allegations of
misconduct.! Contrary to the legal memo’s conclusion, then, the City of Conrad
is obligated to conduct investigations into misconduct implicating a violation of
POST’s standards.

The city’s duty to investigate is not inconsistent with or prohibited by Montana
law regarding self-government powers. As the memo notes, the self-government
power is broad, including any power or service not prohibited by statute. § 7-1-
101 to 102, MCA. And Montana law explicitly allows and requires a city, as the
employing agency of a police officer, to investigate allegations of misconduct.2
Indeed, the City’s refusal to investigate officer misconduct at the direction of
POST would itself be “inconsistent with state law or regulation.” § 7-1-113(1),
MCA (emphasis added). This is so not only because statutes and POST rules
require the employing agency’s participation, but also because refusing to

I Otherwise, the City would not be able to effectively investigate or manage misconduct
of its own officers, a result at odds with the Montana Supreme Court’s consistent
holding that the public has a right to know about officer misconduct. See, e.g., Billings
Gazette v. Billings, 2011 MT 293, q 26, 362 Mont. 522, 267 P.3d 11 (“society is not willing
to recognize as reasonable the privacy interest of [officers] who hold positions of public
trust when the information sought bears on that [officer’s] ability to perform public
duties”).

2 This situation is thus different than City of Helena v. Svee, where the subject matter
“had been made the exclusive domain” of the state agency. 2014 MT 311, § 16, 377
Mont. 158, 339 P.3d 32 (emphasis added).
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investigate would establish “standards or requirements which are lower or less
stringent than those imposed by state law or regulation.” § 7-1-113(2), MCA
(emphasis added). In short, the City’s investigation, at POST’s direction, would
not be “inconsistent with state law and administrative regulation,” it’s required
by state law and regulation.

The legal memo is also incorrect in suggesting the duty to investigate misconduct
may not be delegated to the employing agency. First, POST may promulgate
rules to effectuate its duties, which includes investigating misconduct. §§ 2-4-201,
2-15-2029, MCA. Investigating misconduct requires obtaining information from
the employing agency who is in the best position to obtain that information and
initially assess whether misconduct occurred. Second, as explained, the
employing agency has an independent obligation to ensure its officers are in
compliance with POST” standards: i.e. have not committed misconduct. Finally,
POST does not abdicate its duty to investigate by having the employing agency
conduct an initial investigation. On the contrary, POST considers the agency
investigation when deciding whether to dismiss the allegation as unsupported or
conduct its own investigation, which may lead to sanctions and a contested case
hearing. See ARM 23.13.703 and POST’s Officer Misconduct Allegation Policy
and Procedure. The agencies investigation is not the end of POST’s
investigation, it’s the beginning, and the ultimate decision as to whether the
officer committed misconduct rests with the POST council.

Conclusion

POST is authorized by law to investigate allegations of misconduct and to pass
regulations to facilitate this process. In addition, the law requires an employing
agency, such as the City of Conrad, to ensure its officers meet POST standards.
As such, POST’s rule requiring the agency to investigate allegations of
misconduct is lawful and enforceable. Hopefully the City of Conrad reconsiders
its position and fulfils its duty under the laws and regulations of the State (not to
mention its duty to the citizens of Conrad) to investigate allegations of officer
misconduct.
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LEGAL MEMORANDUM

To:  Eric Gilbertson and Katrina Bolger
From: J. Stuart Segrest
Date: February 3, 2022

Re: Response to Conrad City Attorney’s legal memo

Katrina and Eric,

You have asked that I provide a response to a “legal opinion” written by Conrad
City Attorney Daniel Jones (“legal memo”) regarding the City’s obligation to
comply with POST’s request that it investigate allegations of misconduct against
a city police officer. The City Attorney concludes that only POST has authority to
investigate allegations of officer misconduct, that POST cannot change this
obligation by rule, and that POST cannot require a city to investigate in its stead.

I disagree with the City Attorney’s analysis. While he is correct that POST has the
authority to investigate allegations of officer misconduct, POST also has
authority to adopt rules effectuating investigations, and a city has a
corresponding duty to enforce POST’s standards, including conducting
investigations to determine whether misconduct allegations are substantiated.

Applicable Law

As the legal memo acknowledges, POST has statutory authority to set standards
and qualifications for public safety officers, including a city’s police officers (i.e.
“peace officers”), and to investigate and suspend or revoke certification if these
standards are violated. § 44-4-403(1)(a), (c), MCA. An officer whose certification
has been revoked or suspended “is entitled to a contested case hearing[.]” § 44-4-
403(3), MCA.

The duty to enforce standards and investigate misconduct, however, is not solely
POST’s. It is also the responsibility of the appointing authority (i.e. the
employing agency) “to apply the employment standards and training criteria
established by the [POST] council,” including “terminating the employment of a
public safety officer for failure to meet the minimum standards established by
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the council[.]” § 44-4-404, MCA. Likewise, the appointing authority has a duty
“to ensure that each peace officer appointed under its authority” meets all
“requirements of peace officer certification promulgated by” POST. § 7-32-303(5),
MCA. As to cities specifically, each city is required to have a police department,
and its police officers “must meet the minimum qualifying standards for
employment promulgated by” POST. §§ 7-32-4101; 7-32-4112, MCA.

To implement its oversight of public safety officer standards, POST has adopted
administrative rules as allowed by § 2-15-2029(2), MCA. Relevant here, POST has
adopted standards for appointment, certification, and continued employment of
officers, and grounds for denying, sanctioning, suspending, and revoking an
officer’s certification. ARM 23.13.201, 23.13.702(3). The procedure for
investigating and resolving allegations of misconduct is laid out at ARM
23.13.703, with additional detail provided in POST’s “Officer Misconduct
Allegation Policy and Procedure.”

Considering their duty to apply and enforce POST’s standards, POST requires
employing agencies to “report to the executive director any substantiated
grounds for denial, sanction, suspension, or revocation of POST certification as
enumerated in [23.13.702(3)].” ARM 23.13.702(2). To further facilitate
coordination with the employing agency, and to ensure it is aware of and has a
chance to investigate the allegations, POST requires most allegations to made
first to the employing agency. ARM 23.13.703(2)-(3). POST also requires the
employing agency “give POST a notice of the employing authority’s
investigation, action, ruling, finding, or response to the allegation, in writing,
which must include a description of any remedial or disciplinary action pending
or already taken against the officer regarding the allegation in question, and
which may contain a recommendation from the employing authority regarding
whether POST should impose a sanction.” ARM 23.13.703(4).

Analysis

As explained above, POST is authorized, and required, by law to set public
safety officer employment standards and training criteria, and to investigate and
discipline officers as necessary. § 44-4-403, MCA. POST has set these standards.
But POST does not hire or directly supervise officers: individual agencies,
whether local or state, are the “employing agency.” Montana law therefore
requires these employing agencies (including the City of Conrad) to ensure its
officers meet POST’s standards, and to terminate those who do not. §§ 44-4-404,
7-32-303(5), 7-32-4112, MCA. As such, POST requires agencies to report, and
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investigate, allegations of misconduct made against one of its employed officers.
ARM 23.13.702(2), 23.13.703(4).

These investigation and reporting requirements are not only authorized under
Montana law, they are necessary to effectuate the statutory scheme. It is not
possible for POST, on its own, to investigate at the local level every allegation of
misconduct. The Legislature thus requires the employing agency to ensure its
officers meet POST’s standards. To do so, the agency must investigate allegations
of misconduct: i.e. allegations that an officer has violated one or more standards.
Even if POST had not adopted ARM 23.13.703(4), Montana law impliedly
requires agencies to investigate allegations of misconduct to determine whether
the officer continues “to meet the minimum standards established by the
council[.]” § 44-4-404, MCA. And it's of no merit that this statute doesn’t use the
phrase “investigate.” It's implied, just like it’s implied, but not expressly stated,
in § 44-4-403, MCA (the statute providing POST investigatory authority), as
acknowledged in the legal memo. Neither POST nor the employing agency can
ensure compliance with POST’s standards without investigating allegations of
misconduct.! Contrary to the legal memo’s conclusion, then, the City of Conrad
is obligated to conduct investigations into misconduct implicating a violation of
POST’s standards.

The city’s duty to investigate is not inconsistent with or prohibited by Montana
law regarding self-government powers. As the memo notes, the self-government
power is broad, including any power or service not prohibited by statute. § 7-1-
101 to 102, MCA. And Montana law explicitly allows and requires a city, as the
employing agency of a police officer, to investigate allegations of misconduct.2
Indeed, the City’s refusal to investigate officer misconduct at the direction of
POST would itself be “inconsistent with state law or regulation.” § 7-1-113(1),
MCA (emphasis added). This is so not only because statutes and POST rules
require the employing agency’s participation, but also because refusing to

I Otherwise, the City would not be able to effectively investigate or manage misconduct
of its own officers, a result at odds with the Montana Supreme Court’s consistent
holding that the public has a right to know about officer misconduct. See, e.g., Billings
Gazette v. Billings, 2011 MT 293, q 26, 362 Mont. 522, 267 P.3d 11 (“society is not willing
to recognize as reasonable the privacy interest of [officers] who hold positions of public
trust when the information sought bears on that [officer’s] ability to perform public
duties”).

2 This situation is thus different than City of Helena v. Svee, where the subject matter
“had been made the exclusive domain” of the state agency. 2014 MT 311, § 16, 377
Mont. 158, 339 P.3d 32 (emphasis added).
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investigate would establish “standards or requirements which are lower or less
stringent than those imposed by state law or regulation.” § 7-1-113(2), MCA
(emphasis added). In short, the City’s investigation, at POST’s direction, would
not be “inconsistent with state law and administrative regulation,” it’s required
by state law and regulation.

The legal memo is also incorrect in suggesting the duty to investigate misconduct
may not be delegated to the employing agency. First, POST may promulgate
rules to effectuate its duties, which includes investigating misconduct. §§ 2-4-201,
2-15-2029, MCA. Investigating misconduct requires obtaining information from
the employing agency who is in the best position to obtain that information and
initially assess whether misconduct occurred. Second, as explained, the
employing agency has an independent obligation to ensure its officers are in
compliance with POST” standards: i.e. have not committed misconduct. Finally,
POST does not abdicate its duty to investigate by having the employing agency
conduct an initial investigation. On the contrary, POST considers the agency
investigation when deciding whether to dismiss the allegation as unsupported or
conduct its own investigation, which may lead to sanctions and a contested case
hearing. See ARM 23.13.703 and POST’s Officer Misconduct Allegation Policy
and Procedure. The agencies investigation is not the end of POST’s
investigation, it’s the beginning, and the ultimate decision as to whether the
officer committed misconduct rests with the POST council.

Conclusion

POST is authorized by law to investigate allegations of misconduct and to pass
regulations to facilitate this process. In addition, the law requires an employing
agency, such as the City of Conrad, to ensure its officers meet POST standards.
As such, POST’s rule requiring the agency to investigate allegations of
misconduct is lawful and enforceable. Hopefully the City of Conrad reconsiders
its position and fulfils its duty under the laws and regulations of the State (not to
mention its duty to the citizens of Conrad) to investigate allegations of officer
misconduct.
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Officer Misconduct Allegation Policy and Procedure

Purpose: To establish a procedure for the uniform receipt and investigation of allegations of
misconduct by Montana public safety officers, to protect citizens from misconduct by public
safety officers, and to protect public safety officers who conduct themselves appropriately.

Classification: All allegations of misconduct are subject to Montana and Federal Right to
Know and Right to Privacy laws. Information regarding allegations of misconduct will be
released under the direction of legal counsel. No information regarding pending allegations is
to be released to Council members, except those members who participate in the Case Status
Committee, until such release is allowed by the Montana Administrative Procedures Act
(MAPA).

If an officer who is accused of misconduct retains an attorney at any time during this procedure,
communications regarding the allegations will be directed to the officer’s attorney unless a
release signed by both the officer and the officer’s attorney is received.

Making an Allegation:

1. An employing agency may make an allegation directly to the executive director or
designee. All other allegations must be made to the employing agency first either by the
complainant or POST, unless the executive director determines that it would be
inappropriate to do so.

2. Allegations which are not made by the employing agency will initially be communicated
to the employing agency unless the executive director determines that it would be
inappropriate to do so. The executive director or designee will request a written response
to the allegation from the employing agency.

If an allegation is received from an employing agency, the executive director may, at his
discretion, proceed to sending Letter 1 to the officer prior to consultation with the Case
Status Committee. If the officer is not certified and is not working as a public safety
officer, the director may send a letter closing the matter and informing the officer that an
investigation will be open if the officer becomes employed as a public safety officer
again.

3. Upon receipt of the employing agency’s allegation or response to the allegation, the
allegation will be placed on the agenda to be presented to the Case Status Committee at
the next committee meeting. The Case Status Committee members will be provided
copies of the allegation and agency response, if any. The Case Status Committee will
make a recommendation to the executive director regarding how to proceed with the
allegation. They may recommend the executive director request more information, close
the file, or move forward to Letter 1, or other recommendations as each case may



warrant. If the executive director sends a Letter 1 or a closure letter to an officer prior to
consultation with the Case Status Committee, the allegation and Letter 1 or the closure
letter will be presented to the Case Status Committee at the next committee meeting.

If more information is requested, the executive director or designee will request and
obtain available information and provide it to the committee at its next meeting. If a case
Is closed, the executive director will contact the complainant in writing and in a timely
manner and inform the complainant of that decision. If the complainant is not an
employing authority, the executive director will copy the employing authority and the
officer with the information sent to the complainant.

If Letter 1 is to be sent, the allegation will be assigned a case number by POST staff and
Letter 1 will be sent by the executive director in a timely manner. Letter 1 will include a
description of the allegations against the officer, citation to the specific ARMs that the
officer may have violated, a request for a release of personnel information and form, a
voluntary surrender form and instructions regarding surrender, and will give the officer
thirty-five days from the date of the letter in which to respond. The officer may request
an extension of time in writing, which will be granted or denied at the executive
director’s discretion. All letters to the officer (1 through 3 and Notice of Agency Action)
will be copied to the employing agency and/or former employing agency if the officer no
longer works there.

If the officer does not respond to Letter 1, the executive director will send a letter with a
Notice of Agency Action to the officer. The officer’s certificate(s) will be revoked. The
officer will be provided thirty days from the date of the Notice to request a hearing.

If the officer does respond to Letter 1, POST staff will begin investigating the allegations.
The officer’s response and results of the investigation will be disseminated to the Case
Status Committee for review prior to the next committee meeting. The Case Status
Committee will make a recommendation to close the case, make an offer of a stipulated
sanction, or further investigate officer. If the case will be closed, a letter advising the
officer of that will be sent, and the executive director will call or write a separate letter to
the employing agency reflecting the decision. If further investigation is recommended,
the director will continue to keep the committee apprised of the investigation during
committee meetings until the investigation is complete. Once an investigation is
complete, the committee will make a recommendation regarding what an offered
stipulated sanction should be. The executive director will then send Letter 2 to the officer
containing an offer. The officer will be given thirty-five days to respond by either
accepting the offer, rejecting it and making a counteroffer, or rejecting it with no
counteroffer.

If the officer responds to Letter 2, that response will be provided to the Case Status
Committee for review prior to the next committee meeting. If the officer accepts the



offer, the committee will be informed. If the officer makes a counteroffer, the committee
will make a recommendation about whether to accept the counteroffer or not. If the
officer simply rejects the offer, the committee will make a recommendation as to what
sanction should be applied with Letter 3. If a counteroffer is accepted, a stipulation will
be sent to the officer. If it is not, the committee will make a recommendation as to what
sanction should be applied with Letter 3.

9. If a Letter 3 is to be sent, the executive director will hire a hearing examiner and prepare
Letter 3 and a Notice of Agency Action with the assistance of staff and legal counsel.
Letter 3 and the Notice of Agency Action will inform the officer that he or she has thirty
days to request a hearing. The original Notice of Agency Action will be sent to the
hearing examiner for filing, along with a copy of Letter 3. A copy of Letter 3 and the
Notice of Agency Action will be sent to the employing agency. The original letter and a
copy of the Notice of Agency Action will be sent to the officer. The thirty days will run
from the date upon which the Notice of Agency Action is signed by the executive
director. Any sanction applied in the Notice of Agency Action will begin upon the
executive director’s signature.

The executive director or designee may present any allegation to the Case Status Committee at
any time during the complaint procedure.

Upon receipt of the officer’s request for hearing, MAPA and the ARMs will govern further
procedure.



Allegation Policy and Procedure Attachment A

Section 1 — Guidelines for Certification Sanctions

1. Sanction of officer certification may take one or more of the following forms:
a. Revocation of all certifications as defined in ARM 23.13.102(22).
i. POST may revoke only advanced certifications of an officer, leaving a basic certification intact,
such that the officer may continue working.
b. Denial of certification. Denial of an officer’s application for basic certification due to the officer’s
misconduct is equivalent to a revocation of the basic certification of an officer.
c. Suspension as defined in ARM 23.13.102(26).
i. POST may suspend only advanced certifications of an officer, leaving a basic certification intact,
such that the officer may continue working.

ii. Suspension of any or all certificates may be based upon conditions similar to those outlines in
1.d. below.

iii. POST may suspend certification on an emergency basis pursuant to ARM 23.13.706. Such
emergency suspension will be utilized sparingly and only in the most egregious of cases and only
upon concurrence of the chair of the case status committee or the committee chair’s designee.

d. Probation. Probation will be based upon conditions. The conditions of probation may include, but need
not be limited to any of the following:
i. Arequirement that the officer self-report any violation of Montana law, POST rules, POST
policies, or any violation of additional probation conditions;

ii. Arequirement that the officer’'s employing authority report any violation by the officer of
Montana law, POST rules, POST policies, or any violation of additional probation conditions;

iii. Suspension of an officer’s ability to apply for additional certifications;

iv. Suspension of a POST-certified instructor’s ability to provide POST-approved training;

v. Arequirement that the officer remain at a specific agency;

vi. Requirements for training;

vii. Requirements for treatment;

viii. If the probation is part of a stipulated agreement between POST and the officer, the officer must
agree that he will not engage in the contested case process contained in MAPA;

ix. Arequirement that the officer produce documentation of any training or treatment upon which
probation has been conditioned; or

X. Arequirement that the officer petition to the case status committee or POST for removal from
probation.

2. The following factors may be considered in determining an appropriate sanction:
a. The gravity and nature of the ethical responsibility violated, including whether the responsibility is owed
to the public, to the legal system, or to the profession;
The officer’s mental state, if appropriate;
The length of time since the conduct occurred;
The actual or potential injury to the public, the legal system or to the profession;
Any aggravating or mitigating factors;
The existence of prior offenses;
Sanctions imposed on other officers based upon similar conduct;
The employing authority’s recommendation;
The officer’s response to the allegations and any ongoing reaction to the allegations including the
officer’s interactions with POST during the course of its investigation; or
j.  Any additional information which tends to influence the officer’s ability to perform the functions of a
public safety officer with the highest standards of honesty, integrity, justice and morality.
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3. Except in cases of an officer’s wanton disregard for such violations, POST will not proceed with investigation or
sanction of allegations which do not include an ethical violation or a failure to meet the minimum standards for
appointment or certification. Such allegations need not be reported to POST by the employing authority unless
a Notice of Termination is required to be submitted. Such allegations may include:

a. Issues of insufficient training which may be remedied by the employing authority;

b. Policy violations which do not include violations of the public safety officer’s code of ethics or the
employing authority’s ethics policies;

c. Violations of standard operating procedures which do not include any ethical violations, and which may
be remedied through the criminal justice system. Such violations include, but may not be limited to:
search warrant deficiencies, lack of probable cause or particularized suspicion, or other investigative
deficiencies; or

d. Failure to complete an employing authority’s probationary period for any issue which does not include a
violation of the public safety officer code of ethics. This may include, but is not limited to: failure of
firearms qualifications, failure of the Montana Physical Abilities Test, or an officer’s general unsuitability
for the chosen field or agency.

Section 2 — Period of Limitation

1. Except as provided in 2. below, POST will not proceed with investigation of any allegation of misconduct when
the alleged misconduct occurred more than 5 years prior to POST’s receipt of the allegation.
2. Exceptions to 1. could include, but may not be limited to the following:
a. Any felony conviction;
i. Dismissal of a conviction following a guilty finding shall not constitute a bar to sanction of an
officer’s certification for the conviction.

b. An ongoing pattern of conduct which began more than 5 years prior to POST’s receipt of the allegation;

c. Failure to meet any of the minimum standards for appointment or certification found in ARMs 23.13.201
or 23.13.205;

d. Failure of a peace officer to meet any of the minimum standards for appointment found in 7-32-303,
MCA;

e. Falsification of information which resulted in the appointment or certification of an officer when the
officer would not have otherwise been appointed or certified absent the officer’s falsification;

. Falsification of information during any legally authorized investigation;

g. Conduct involving unlawful physical violence or unlawful sexual conduct whether the officer received a
criminal conviction or not;

h. Any sexual conduct which occurs while the officer is on duty or which the officer facilitates with public
safety agency property; or

i. Any other conduct which is so egregious in nature that POST’s failure to take action could undermine
the public’s confidence in the integrity of the profession.
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Policy and procedure for determination of qualifications for POST certification

Policy
POST will issue certificates to public safety officers upon notice to POST of an officers’ qualification for certificates.
Section 1 Procedure for Determining Qualifications for the POST Basic Certificate

1. POST will issue basic certificates pursuant to ARM 23.13.206. Issuance will be based upon an officer’s
completion of the appropriate basic requirements. When POST is notified of an officer’s fulfillment of the
requirements, POST will issue the certificates within a timeframe which POST determines is reasonable.

2. POST will determine whether the time in service requirement has been met based upon the Notice of
Appointment which the employing authority sends to POST.

a. POST will create a system to identify officers’ time in service which allows POST to issue basic certificates
in a timely manner.

3. POST will determine whether the basic requirements have been met based upon:

a. Confirmation from the Montana Law Enforcement Academy (MLEA), that the officer successfully
completed the appropriate basic course;

b. Inthe case of a Probation and Parole Officer, confirmation from the Department of Corrections that the
officer successfully completed the Probation and Parole basic course;

c. Inthe case of reserve officers, the officer’s and agency administrator’s submission of the Notice of
Qualifications for Reserve Certificate and Application for Award of Reserve Certificate form which has
been approved by the council; or

d. Confirmation from MLEA that the officer successfully completed the appropriate equivalency course.

i. Equivalency is available to peace officers and Detention/Corrections officers and POST must
approve an officer for equivalency prior to an officer’s attendance, if the officer wishes to meet
the basic training qualification by attending equivalency in lieu of a full basic course.

ii. POST will approve or deny requests for equivalency based upon the procedures outlined in
Sections 1.1 or 1.2.

Section 1.1 Procedure for Determining Qualifications for Peace Officer Equivalency

1. POST will consider only requests for equivalency for peace officers which are submitted to POST by an
employing authority.

2. An employing authority may make an equivalency request to POST for a peace officer on a Basic Equivalency
form or on the agency’s letterhead. The request for equivalency must provide a minimum of the following
information:

a. The date and location of the officer’s basic course;

b. The agency from whom the officer has received certification and the date on which the officer was
certified; and

c. A notarized release of information which has been signed by the officer. The release of information
which the officer signed for the employment background may be sufficient. POST staff has an
equivalency release of information available to employing authorities which may be provided upon
request.

3. Upon receipt of a request for equivalency for a peace officer, POST staff will determine whether the officer has
been appointed. No officer will be approved for equivalency if:

a. The employing authority has not submitted a Notice of Appointment to POST; or
b. The employing authority has not informed POST of an offer of employment which is conditioned in
whole or in part upon POST’s approval for the officer to attend equivalency.



After confirmation of an officer’s appointment status, POST staff will contact the appropriate entity/ies to
investigate the training and certification status of the officer which may include, but is not limited to:

a. The officer’s prior employers

b. The officer’s prior certifying agency/ies

c. The officer’s current employer

POST staff will check the National Decertification Index to determine whether the officer’s certification has been
sanctioned.

POST staff may request any additional documentation concerning training, discipline, or certification sanction
which POST deems reasonable to determine the officer’s qualification.

If an equivalency request is made to POST prior to October 1, 2019, and the officer’s prior basic academy hours
are not at least equivalent to the current MLEA peace officer basic, equivalency will not be granted.

If a request for equivalency is made after October 1, 2019, and the officer’s basic academy course hours are not
at least equivalent to the current MLEA peace officer basic course, POST may examine the officer’s experience
and ongoing training to determine training equivalency.

a. POST will first examine all of the officer’s training and determine if the officer’s ongoing training would
meet or exceed the number of hours taught at the current MLEA peace officer basic. If an officer’s
ongoing training is used to determine equivalency, the officer may not receive credit hours toward other
certificates from the hours used.

i. Example: An officer attended a 200-hour basic course and has 300 hours of ongoing training
which would, in combination with the basic, be equivalent to the 480-hour MLEA peace officer
basic course. Only 20 hours of the officer’s ongoing training may be applied to other
certificates:

200 hours — basic
+ 300 hours — ongoing training
500 hours — total training

500 hours — total training
- 480 hours — MLEA basic
20 hours — training that may be used toward further certificates
ii. POST will not use the officer’s prior ongoing training courses for basic equivalency which may
qualify an officer for other certificates (i.e., instructor development or management courses)
without the consent of the officer and the employing authority.

b. If an officer does not have sufficient ongoing training or there is not sufficient documentation of ongoing
training to determine that the officer’s training is equivalent, POST will then examine the officer’s years
of experience to determine whether the experience would be equivalent to receiving an MLEA basic.
POST will use the following formula to determine basic training based upon years of service: 1 year of
service = 40 hours of training.

i. Example an officer attended a 200-hour basic course and has 7 years of experience. The years
of service are equivalent to 280 hours of training.
7 years
x 40 hours
280 hours — years of service

200 hours — basic
+ 280 hours — years of service
480 hours — total training
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ii. If an officer’s years of service are such that the above formula would exceed the required basic
hours, the officer may not use the additional years of service as equivalent to ongoing training
for the purpose of receiving additional certificates.

iii. If an officer’s years of service are used to meet the training requirement for equivalency, the
officer may still use those years of service toward other certificates.

Upon approval of the equivalency request, POST will send the approval letter to the employing authority and
copy the officer. The appropriate MLEA application will be attached to that letter with instructions on how the
officer may gain acceptance to the equivalency course. If the request is denied, POST will send a letter to the
employing authority with a copy to the officer which will include instructions concerning how the officer may
challenge the denial.

1.2 Procedure for Determining Qualifications for Detention/Correction Officer Equivalency

POST will consider only requests for equivalency for detention/correction officers which are submitted to POST
by an employing authority.

An employing authority may make an equivalency request to POST for a detention/correction on a Basic
Equivalency form or on the agency’s letterhead. The request for equivalency must provide a minimum of the
following information:

a. The date and location of the officer’s basic course;

b. The agency from whom the officer has received certification and the date on which the officer was
certified; and

c. A notarized release of information which has been signed by the officer. The release of information
which the officer signed for the employment background may be sufficient. POST staff has an
equivalency release of information available to employing authorities which may be provided upon
request.

Upon receipt of a request for equivalency for a detention/correction, POST staff will determine whether the
officer has been appointed. No officer will be approved for equivalency if:

a. The employing authority has not submitted a Notice of Appointment to POST; or

b. The employing authority has not informed POST of an offer of employment which is conditioned in
whole or in part upon POST’s approval for the officer to attend equivalency.

After confirmation of an officer’s appointment status, POST staff will contact the appropriate entity/ies to
investigate the training and certification status of the officer which may include, but is not limited to:

a. The officer’s prior employers

b. The officer’s prior certifying agency/ies

c. The officer’s current employer

POST staff will check the National Decertification Index to determine whether the officer’s certification has been
sanctioned.

POST staff may request any additional documentation concerning training, discipline, or certification sanction
which POST deems reasonable to determine the officer’s qualification.

If the officer’s basic academy course hours are not at least equivalent to the current MLEA detention/correction
basic course, POST may examine the officer’s experience and ongoing training to determine training
equivalency.

a. POST will first examine all of the officer’s training and determine if the officer’s ongoing training would
meet or exceed the number of hours taught at the current MLEA detention/correction basic. If an
officer’s ongoing training is used to determine equivalency, the officer may not receive credit hours
toward other certificates from the hours used.

i. Example: An officer attended a 100-hour basic course and has 100 hours of ongoing training
which would, in combination with the basic, be equivalent to the 160-hour MLEA



detention/correction officer basic course. Only 40 hours of the officer’s ongoing training may be
applied to other certificates:
100 hours — basic
+ 100 hours — ongoing training
200 hours — total training

200 hours — total training
- 160 hours — MLEA basic
40 hours — training that may be used toward further certificates
ii. POST will not use the officer’s prior ongoing training courses for basic equivalency which may
qualify an officer for other certificates (i.e., instructor development or management courses)
without the consent of the officer and the employing authority.

b. If an officer does not have sufficient ongoing training or there is not sufficient documentation of ongoing
training to determine that the officer’s training is equivalent, POST will then examine the officer’s years
of experience to determine whether the experience would be equivalent to receiving an MLEA basic.
POST will use the following formula to determine basic training based upon years of service: 1 year of
service = 40 hours of training.

i. Example an officer attended a 100-hour basic course and has 2 years of experience. The years
of service are equivalent to 80 hours of training.

2 years
x 40 hours
80 hours — years of service

100 hours — basic
+ 80 hours — years of service
180 hours — total training
ii. If an officer’s years of service are such that the above formula would exceed the required basic
hours, the officer may not use the additional years of service as equivalent to ongoing training
for the purpose of receiving additional certificates.
iii. If an officer’s years of service are used to meet the training requirement for equivalency, the
officer may still use those years of service toward other certificates.

8. Upon approval of the equivalency request, POST will send the approval letter to the employing authority and
copy the officer. The letter will provide instructions on how the officer may gain acceptance to the equivalency
course. If the request is denied, POST will send a letter to the employing authority with a copy to the officer
which will include instructions concerning how the officer may challenge the denial.

Section 2 Procedure for Determining Qualifications for Intermediate and Advanced Certificates

1. POST will issue intermediate and advanced certificates pursuant to ARMs 23.13.207 and 23.13.208. Issuance
will be based upon an officer’s completion of the appropriate training, certification, and time in service
requirements. Upon approval of an application for intermediate and advanced certificates, POST will issue the
certificates within a timeframe which POST determines is reasonable.

2. POST will determine whether the time in service requirement has been met based upon the Notices of
Appointment which the employing authorities send to POST, except as provided in 2.b.

a. Alltime in service must be discipline-specific. For example, an officer who was employed as a Probation
and Parole officer for 2 years may not use those 2 years of service toward a detention/correction
intermediate or advanced certificate.
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Officers with experience as a public safety officer, as defined in 44-4-401, MCA, in another jurisdiction
may receive credit for that time in service upon providing documentation of that time in service to POST
with the officer’s certificate application. Such documentation may include:
i. A POST transcript from another state

ii. Aninservice training record from the officer’s non-Montana employing authority/ies

iii. Other documentation may be approved as sufficient on a case-by-case basis.
In the case of intermediate certificates, the officer must have been working a minimum of one year with
the officer’s current employing authority. POST will review its appointment records to determine if this
requirement has been met.

POST will review its certification records to determine if the officer has the required certificate/s to qualify for
additional certification/s. For example, an officer must have the discipline-specific basic certificate in order to
qualify for an intermediate certificate.

POST will review its training records and the officer’s inservice records, if provided, to determine if the officer
has the required hours for certification.

Training credit hours are not discipline-specific. For example, if a peace officer was previously employed
as a detention/correction officer and received 100 POST training credit hours during the officer’s
detention/correction employment, the peace officer may use those 100 hours toward a peace officer
intermediate certificate.

i. No training credit will be granted for any college courses which were not submitted for approval
prior to December 22, 2018.

ii. No training credit will be granted for any military training which was not submitted for approval
prior to December 22, 2018,except for military training received when the officer was working
as an public safety officer as defined in 44-4-401, MCA.

iii. No training credit will be granted for any basic training.

iv. No training credit will be granted for any training received when the officer was not employed
as a public safety officer, as defined in 44-4-401, MCA, except as provided in 4.b.

If an officer applied for POST credit hours for college courses or military training prior to December 22,
2018, and the credit was granted by POST, up to 25% of the required hours may be applied from that
credit. For example, if a peace officer applies for an intermediate certificate which requires 200 hours of
POST Training Credit, POST may apply up to 50 college or military credit hours toward the 200-hour
requirement.

If an officer attaches an inservice training record to the application, up to 15% of the required hours may
be applied from that record. For example, if a detention/correction officer applies for an intermediate
certificate which requires 144 hours of POST Training Credit, POST may apply up to 21.6 inservice
training hours toward the 144-hour requirement.

i. Acceptable documentation of inservice training may include an excel spreadsheet which
includes at least the dates of the training, the length of the training, and the type of training the
officer received, an agency transcript, or any other list which provides the information required
for POST to identify the training received. The acceptability of inservice documentation will be
determined on a case-by-case basis.

Officers with experience as a public safety officer, as defined in 44-4-401, MCA, in another jurisdiction
may receive credit hours toward certificates upon providing documentation of training which would
meet POST’s requirements in ARMs 23.13.301 and 23.13.302. POST will not record such training hours
on the officer’'s Montana POST transcript, but will maintain the documentation submitted by the officer.
Such documentation may include:

i. A POST transcript from another state

ii. A training record from the officer’s non-Montana employing authority/ies
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1. When submitting a training record from an employing authority, the officer must
indicate which training would meet POST requirements in ARMs 23.13.301 and
23.13.302
iii. Other documentation may be approved as sufficient on a case-by-case basis.

Section 3 Procedure for Determining Qualifications for Instructor Certificates

1. POST will issue instructor certificates pursuant to ARM 23.13.212. Issuance will be based upon an officer’s
completion of the appropriate training, certification, and time in service requirements. Upon approval of an
application for instructor certification, POST will issue the certificate within a timeframe which POST determines
is reasonable.

2. POST will determine whether the time in service requirement has been met based upon the Notices of
Appointment which the employing authorities send to POST, except as provided in 2.b.

a. Time in service is not discipline-specific. For example, a detention/correction officer who was employed
as a Probation and Parole officer for 6 months may use those 6 months of service toward an instructor
certificate.

b. Officers with experience as a public safety officer, as defined in 44-4-401, MCA, in another jurisdiction
may receive credit for that time in service upon providing documentation of that time in service to POST
with the officer’s certificate application. Such documentation may include:

i. A POST transcript from another state
ii. Aninservice training record from the officer’s non-Montana employing authority/ies
iii. Other documentation may be approved as sufficient on a case-by-case basis.

3. POST will review its certification records to determine if the officer has the required basic certificate and that
the status of that certificate meets the requirements of ARM 23.13.212.

4. POST will review its training records, to determine if the officer has the required Instructor Development course
or its equivalent.

a. Ifan officer attended an instructor development course or its equivalent prior to October 28, 2017, and
that course was approved by POST the officer may use that course to qualify for instructor certification.

b. If an officer attends a course which the officer believes is equivalent to instructor development, or an
instructor development course which has been approved as such by POST after October 28, 2017, the
officer and the employing authority must certify that the course met the requirements of ARM
23.13.212(2)(d), such certification is subject to audit pursuant to POST’s training audit policy. Courses
which may be recognized as equivalent to instructor development include, but may not be limited to:

i. DARE
ii. SFST Instructor
iii. A Bachelor’s degree in Education

c. Officers with experience as a public safety officer, as defined in 44-4-401, MCA, in another jurisdiction
may receive credit for an instructor development course which meets the requirements of 23.13.212.
POST will not record such training hours on the officer’s Montana POST transcript, but will maintain the
documentation submitted by the officer. Such documentation may include:

i. A POST transcript from another state
ii. Alesson plan from the course which the officer wishes to use to meet the training requirement
iii. Atraining record from the officer’s non-Montana employing authority/ies
1. When submitting a training record from an employing authority, the officer must
indicate the instructor development course that meets POST requirements in ARMs
23.13.212, 23.13.301 and 23.13.302
iv. Other documentation may be approved as sufficient on a case-by-case basis.

Section 4 Procedure for Determining Qualifications for Supervisory Certificates
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1. POST will issue supervisory certificates pursuant to ARM 23.13.209. Issuance will be based upon an officer’s
completion of the appropriate training, certification, and time in service requirements. Upon approval of an
application for supervisory certification, POST will issue the certificate within a timeframe which POST
determines is reasonable.

2. POST will determine whether the time in service requirement has been met based upon the application
certification by the employing authority

3. POST will review its certification records to determine if the officer has the required intermediate certificate.

4. POST will review its training records to determine if the officer has the required management course.

a. Officers with experience as a public safety officer, as defined in 44-4-401, MCA, in another jurisdiction
may receive credit for management course which meets the requirements of 23.13.209. POST will not
record such training hours on the officer’s Montana POST transcript, but will maintain the
documentation submitted by the officer. Such documentation may include:

i. A POST transcript from another state
ii. A training record from the officer’s non-Montana employing authority/ies
1. When submitting a training record from an employing authority, the officer must
indicate the management course that meets POST requirements in ARMs 23.13.209,
23.13.301 and 23.13.302
iii. Other documentation may be approved as sufficient on a case-by-case basis.

Section 5 Procedure for Determining Qualifications for Command Certificates

1. POST will issue command certificates pursuant to ARM 23.13.210. Issuance will be based upon an officer’s
completion of the appropriate training, certification, and time in service requirements. Upon approval of an
application for command certification, POST will issue the certificate within a timeframe which POST determines
is reasonable.

2. POST will determine whether the time in service requirement has been met based upon the application
certification by the employing authority

3. POST will review its certification records to determine if the officer has the required supervisory certificate.

4. POST will review its training records to determine if the officer has the required training.

a. Officers with experience as a public safety officer, as defined in 44-4-401, MCA, in another jurisdiction
may receive credit for training which meets the requirements of 23.13.210. POST will not record such
training hours on the officer’s Montana POST transcript, but will maintain the documentation submitted
by the officer. Such documentation may include:

i. A POST transcript from another state
ii. A training record from the officer’s non-Montana employing authority/ies
1. When submitting a training record from an employing authority, the officer must
indicate the training/s that meets POST requirements in ARMs 23.13.210, 23.13.301 and
23.13.302
iii. Other documentation may be approved as sufficient on a case-by-case basis.

Section 6 General Provisions for Determining Certification Qualifications

1. As provided in POST ARM 23.13.205 no training hours will be granted for any basic training. This includes but is
not limited to out of state, federal, tribal and military basic training.

2. Unless otherwise noted in Montana law, POST policies, or POST ARMs, no training credit will be granted for any
training which an officer obtains if the officer is not employed as a public safety officer, as defined in 44-4-401,
MCA, at the time the training is received.
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3.

Upon issuance of any certificate, POST will mail the original certificate to the employing authority of the
applicant. It is the responsibility of the employing authority to disseminate the certificate to the appropriate
officer upon the employing authority’s receipt of the certificate.



Policy and procedure for auditing training hours

Policy

POST will conduct random audits of officer and/or agency training records in order to ensure compliance with
POST ARMs 23.13.201, 23.13.301 and 23.13.302. Should records be lacking, POST will provide officers and
agencies an opportunity to remedy the matter.

Procedure for auditing POST-accredited training:

During the last full week of every month, POST staff will use a computer program to automatically generate a
6- digit number. The first 6-digit number generated which is the POST ID number of an active public safety
officer will determine the officer or training to be audited.

The training transcript of the officer will be reviewed, and the most recent POST-accredited training on

the transcript will be audited.

POST staff will locate the application which corresponds to the training and contact the agency, entity

or individual who is required to retain the record pursuant to ARM 23.13.301.

The contact will be made in the form of a written letter, which will provide the agency, entity, or individual with
30 days from the date of the letter to provide a copy of the training records which have been retained pursuant
to ARM 23.13.301.

If POST staff does not receive a response, the training credit hours related to the training may be removed
from the officer or officers’ training transcript upon written notice to the officer or officers.

If POST receives a response which is lacking required information, POST will make written contact with the
agency, entity, or individual in the form of a letter. The agency, entity, or individual officer will be given 30
days from the date of the letter to obtain the required documentation and submit a copy to POST.

If POST staff does not receive a response, or the response received does not remedy the issue, the training
credit hours related to the training may be removed from the officer or officers’ training transcript upon
written notice to the officer or officers.

Procedure for auditing training required pursuant to ARM 23.13.201

During the last full week of every month, POST staff will use a computer program to automatically generate a
6- digit number. The first 6-digit number generated which is the POST ID number of an active public safety
officer will determine the officer to be audited.

POST staff will contact the officer’s employing authority in the form of a written letter, which will provide

the employing authority and the officer with 30 days from the date of the letter to submit to POST a copy

of the officer’s training records which demonstrate the officer received 20 hours of training in the last 2
years, to include an ethics training.

If POST receives a response which is lacking required information, POST will make written contact with the
agency and officer in the form of a letter. The agency and officer will be given 30 days from the date of

the letter to obtain the required documentation and submit a copy to POST.

If the officer has not received the required training, or if no response is received, POST will contact the officer
and agency in the form of a written letter. The agency and officer will be given 6 months from the date of the
letter to obtain and document the required training and submit it to POST. No training obtained during the
6- month period may be used toward the next 2-year training requirement.

At the agency’s request, POST may provide training material or options for bringing the officer into
compliance with ARM 23.13.201.

Once the officer has obtained the requisite training, the employing authority will submit a letter to POST,
stating that the officer has been brought into compliance. The employing authority will attach a transcript or
other written record establishing that the officer’s training is in compliance.
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Policy and procedure for obtaining POST training credit hours

Policy

POST will approve training credit hours on an hour-for-hour basis. When a training has been approved, and when
POST receives documentation that a public safety officer has completed the training, POST will enter training hours
on the public safety officers’ transcripts.

Procedure for Montana Public Safety Agencies

Any agency that would like to request POST credit hours may do so by using POST’s “Application for POST
Credit Hours for a Training.” The application may be obtained from POST staff or on POST’s website.

The agency applying for POST credit hours must provide the following information on the application:

O the course name

O the course location

0 the number of course hours

0 the course date/s

The agency must provide the email address and phone number of the individual responsible to

retain documentation of:

0 any/all non-public safety officer instructors’ biography/ies

0 the course agenda

O alessonplan

0 student materials and handouts

0 the PowerPoint, if available

The agency must certify:

0 that the course is over 2 hours in length

0 that the course was open and advertised

After the course is complete, the agency or entity that requested credit must submit a POST single or multi-
day roster to POST.

Upon receipt of an application and roster from an agency, POST staff will review the application. If all required
information has been provided, and the application is certified, the credit hours will be entered on the officer
or officers’ transcript.

No credit hours may be requested for non-working lunches. POST credit may only be granted for hours of actual
instruction which are supported by the course material retained by the agency.

At any time, on a random basis, POST staff may audit the training records of any agency upon reasonable notice.

Procedure for Non-Criminal Justice Entities
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Any entity that would like to request POST credit hours may do so by using POST’s “Application for POST
Credit Hours for a Training.” The application may be obtained from POST staff or on POST’s website.
The entity applying for POST credit hours must provide the following information on the application:
0 the course name
0 the course location
0 the number of course hours
0 the course date/s
The entity must provide an email address and phone number of the individual responsible to
retain documentation of:
0 any/all non-public safety officer instructors’ biography/ies
0 the course agenda
0 alesson plan



0 student materials and handouts

0 the PowerPoint, if available
The entity must certify:

0 that the course is over 2 hours in length

0 that the course was open and advertised
After the course is complete, the entity that requested credit must submit a POST single or multi-day roster
to POST.
Upon receipt of an application and roster from an entity, POST staff will review the application. If all required
information has been provided, and the application is certified, the credit hours will be entered on the officer
or officers’ transcript.

No credit hours may be requested for non-working lunches. POST credit may only be granted for hours of actual
instruction which are supported by the course material retained by the agency.

At any time, on a random basis, POST staff may audit the training records of any entity upon reasonable notice.

Procedure for Individual Public Safety Officers

Any individual officer who would like to request POST credit hours which has not been preapproved using
the procedures above may do so by using POST’s “Application for Individuals Seeking POST Credit Hours for
Out-of- State and Other Courses,” or for online courses, POST’s “Application for Individuals Seeking POST
Credit for Online Courses.” The applications may be obtained from POST staff or on POST’s website.
Every officer applying for POST credit hours must provide the following information on the application:
0 the officer’s full name
the officer’s date of birth
the name of the agency for which the officer works
the officer’s phone number and email address
the course name
the course location
the number of course hours
0 the course date/s
The officer or the officer’'s employing authority must retain documentation of:
0 any/all non-public safety officer instructors’ biography/ies
the officer’s certificate of completion
the course agenda
the lesson plan
student materials and handouts
0 the PowerPoint, if available
The officer and the officer’s employing authority must certify
0 that the course was over 2 hours in length
0 that it was open and advertised
0 that the officer attended at least 90% of the training
Upon receipt of an application from an individual officer, POST staff will review the application. If all required
information has been provided, and the application is certified, the credit hours will be entered on the
officer’s POST transcript.

O OO OO0 Oo

o
0}
0}
0}

No credit hours may be requested for non-working lunches. POST credit may only be granted for hours of actual

instruction which are supported by the course material retained by the agency.

At any time, on a random basis, POST staff may audit the training records of any officer upon reasonable notice.
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Montana Public Safety Officer Standards & Training Council
2260 Sierra Road East Phone:(406) 444-9975

Helena, MT 59602 dojmt.gov/post Fax: (406) 444-9978

POST NEW HIRE CHECKLIST

This form is for the use of public safety agencies and need NOT be returned to POST.
For more information, see § 7-32-303, MCA and ARMs 23.13.201-23.13.205

Applicant Name:

Is the applicant a U.S. Citizen? Yes No
Is the applicant at least 18 years of age? Yes No
Have you run the applicant’s fingerprints? Yes No

Has the applicant been convicted of a crime for which they could have been imprisoned?
Yes No

Does the applicant have a high school diploma or equivalent? Yes No
Have you conducted an oral interview? Yes No

Have you conducted a thorough background check? Yes No

Is the applicant in good standing with other state POST agencies? Yes No
Does the applicant possess a valid driver’s license? Yes No

Has the applicant received examinations to determine s/he is free of any mental or physical condition that

might adversely affect performance by the applicant (peace officers only)?

Have you checked the National Decertification Index (link below)?

https://iadlest.org/Home.aspx

*Don’t forget to send in a Notice of Appointment form to POST within 10 days of appointment!

Rev. 10/18
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Yes
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Montana Public Safety Officer Standards & Training Council
2260 Sierra Road East Phone:(406) 444-9975
Helena, MT 59602 dojmt.gov/post Fax: (406) 444-9978

DECLARATION OF MEDICAL CONDITION

§ 7-32-303(2)(h), MCA

* Please Note: This form is provided for use by employing agencies. This form does not need to be sent to the
Montana POST Council Office

Applicant Information:

Full Name: Date of Birth:

Mailing Address:

City, State: Zip/Postal Code:

Appointment and Department Information:

Agency: Mailing Address:
City, State: Zip/Postal Code:
Phone: Fax:

Attention Examining Professional: The above information must be completed by the requesting agency prior

to the examining professional completing and signing this form.

| certify that | am a Licensed Physician or Health Care Provider, that | am not the applicant’s primary care
provider, and | have completed an evaluation of the examinee’s physical health and have concluded that on
this date the examinee is found to be physically qualified for service as a peace officer in Montana.

Provider:
Printed Name State License Number Phone Number
Mailing Address:
Street City State Zip
Date of Examination(s) Signature Date

THIS DECLARATION IS NOT PUBLIC INFORMATION AND IS VALID UNLESS WITHDRAWN OR INVALIDATED, AND IS VALID ONLY IF
SIGNED BY A LICENSED PHYSICIAN.

Rev. 11/20



Montana Public Safety Officer Standards & Training Council
2260 Sierra Road East Phone:(406) 444-9975
Helena, MT 59602 dojmt.gov/post Fax: (406) 444-9978

DECLARATION OF MENTAL CONDITION

§ 7-32-303(2)(g), MCA

* Please Note: This form is provided for use by employing agencies. This form does not need to be sent to the
Montana POST Council Office

Applicant Information:

Full Name: Date of Birth:

Mailing Address:

City, State: Zip/Postal Code:

Appointment and Department Information:

Agency: Mailing Address:
City, State: Zip/Postal Code:
Phone: Fax:

Attention Examining Professional: The above information must be completed by the requesting agency prior

to the examining professional completing and signing this form.

| certify that | am a Licensed (check one) Physician or Mental Health Professional, that |

am not the applicant’s primary care provider, and | have completed an evaluation of the examinee’s mental
health and have concluded that on this date the examinee is found to be mentally qualified for service as a
peace officer in Montana.

Provider:

Printed Name State License Number Phone Number

Mailing Address:

Street City State Zip

Date of Examination(s) Signature Date

THIS DECLARATION IS NOT PUBLIC INFORMATION AND IS VALID UNLESS WITHDRAWN OR INVALIDATED, AND IS VALID ONLY IF
SIGNED BY A LICENSED PHYSICIAN OR MENTAL HEALTH PROFESSIONAL.

~3~
Rev. 10/18



Montana Public Safety Officer Standards & Training Council
2260 Sierra Road East Phone:(406) 444-9975
Helena, MT 59602 Fax: (406) 444-9978

dojmt.gov/post

NOTICE OF APPOINTMENT

This form is to be completed and forwarded to the POST Council at the above address within 10 days of hire.
See § 7-32-303(4), M.C.A. and ARM 23.13.216

AGENCY INFORMATION

Agency Name: Agency Phone:

Agency E-mail:

Agency Contact (Person completing this form):

Contact’s Phone: Contact’s E-mail:

EMPLOYEE INFORMATION

Last Name: First Name:
Middle Initial: Suffix: Maiden Name/Alias:
Gender: DOB: Rank:
E-mail Address: Phone:

APPOINTMENT INFORMATION

Date of Appointment:

Officer Type (check all that apply):

Peace Officer Corrections/Detention Officer Coroner
Deputy Coroner Public Safety Communications Officer Reserve Officer
Juvenile Detention Adult Probation & Parole Sheriff
Pretrial Service Officer Misdemeanor Probation Officer
Other
Have you checked the National Decertification Index (for new appointments, link below)? Yes No

https://www.iadlest.org/our-services/ndi/about-ndi

| certify the above information is true and meets the requirements of the State of Montana and the POST Council.

Official’s Name and Title-Printed Official’s Signature Date

Rev. 05/21



Montana Public Safety Officer Standards & Training Council
2260 Sierra Road East Phone:(406) 444-9975
Helena, MT 59602 dojmt.gov/post Fax: (406) 444-9978

NOTICE OF RANK CHANGE

AGENCY INFORMATION

Agency Name: Agency Phone:

Agency E-mail:

Agency Contact (Person completing this form):

Contact’s Phone: Contact’s E-mail:

EMPLOYEE INFORMATION

Last Name: First Name:
Middle Initial: Suffix: Maiden Name/Alias:
Gender: DOB: Phone:

E-mail Address:

RANK CHANGE INFORMATION

Date of Rank Change:

Notice of PROMOTION:

Prior Rank/Title:

Current Rank/Title (select all that apply):

Sheriff Undersheriff Coroner Chief
Assistant Chief Dispatch Supervisor Detention Commander Colonel
Notice of DEMOTION:

Prior Rank/Title (select all that apply):

Sheriff Undersheriff Coroner Chief

Assistant Chief Dispatch Supervisor Detention Commander Colonel

Current Rank/Title:

| certify the above information is true and meets the requirements of the State of Montana and the POST Council.

Official’s Name and Title-Printed Official’s Signature Date

~5~
Rev.01/19



Montana Public Safety Officer Standards & Training Council

2260 Sierra Road East Phone:(406) 444-9975
Helena, MT 59602 Fax: (406) 444-9978

dojmt.gov/post

NOTICE OF TERMINATION

This form is to be completed and forwarded to the POST Council at the above address within 10 days of
termination, resignation, retirement or death. See § 7-32-303(4), M.C.A. and ARM 23.13.216

AGENCY INFORMATION

Agency Name: Agency Phone:

Agency Contact (Person completing this form):

Contact’s Phone: Contact’s E-mail:
EMPLOYEE INFORMATION

Last Name: First Name:

Middle Initial: Suffix: Gender: DOB:

Phone:

TERMINATION INFORMATION

Dates of Employment: From to

Officer Type (check all that apply): Peace Officer Deputy Coroner
Corrections/Detention Officer Public Safety Communications Officer
Reserve Officer Juvenile Detention Adult Probation & Parole
Sheriff Coroner Pretrial Service Officer Misdemeanor Probation Officer
Other

Type of Termination (check one): Resigned Retired Involuntary*
Resigned Under Investigation* Medically Disabled Deceased
Other

*Explanation of circumstances (attach additional sheets/reports if necessary):

| certify the above information is true and meets the requirements of the State of Montana and the POST Council.

Official’s Name and Title-Printed Official’s Signature Date
Rev. 11/20 ~6~



Montana Public Safety Officer Standards & Training Council
2260 Sierra Road East Phone:(406) 444-9975

Helena, MT 59602 Fax: (406) 444-9978
dojmt.gov/post

APPLICATION FOR EXTENSION OF TIME FOR A
POST TRAINING REQUIREMENT

Instructions: The agency head should complete and sign this form. The agency should then forward the
completed form to the POST Council at the address above. The Council will notify the agency head of action
taken.

Agency Information

Agency Name: Agency Phone:

Agency E-mail:

Agency Contact (Person completing this form):

Contact’s Phone: Contact’s E-mail:

Employee Information

Last Name: First Name:
Middle Initial: DOB: Phone:
E-mail Address: Date of Appointment:

Training for Which Extension is Required (check all that apply):

Law Enforcement Officer Basic Corrections/Detention Officer Basic
Coroner Continuing Education Coroner Basic

Probation & Parole Basic Public Safety Communications Officer Basic
Pretrial Service/Misdemeanor Probation Officer Basic

Reason for Extension Request:

| certify the above information is true and meets the requirements of the State of Montana and the POST Council.

Official’s Name and Title-Printed Official’s Signature Date

POST Council Use Only
Approved by Date




Montana Public Safety Officer Standards & Training Council

2260 Sierra Road East Phone:(406) 444-9975

Helena, MT 59602 Fax: (406) 444-9978
dojmt.gov/post

BASIC EQUIVALENCY REQUEST FORM

Instructions: The agency head should complete and sign this form. The agency should then forward the
completed form and attachments to the POST Council at the address above. The Council will notify the agency
head of action taken.

Officer’s Information

Full Name: Date of Birth:

Montana Agency Name: Date Hired by Montana Agency:

Phone: E-mail Address:

Field of Employment (check one): Peace Officer Corrections/Detention Officer

Note, there is only equivalency for Law Enforcement Officer Basic and Correction/Detention Officer Basic.

Did the officer complete a Basic course? Yes No

Basic course completion date: Basic course location:

If No; what training has the officer had in lieu of a Basic course?

*Please attach documentation to indicate the officer’s successful completion of the training, such as a
certificate of completion.

Have you attached documentation of the officer’s successful completion of the above training?

Yes No

Does the officer hold Basic certification from POST or an agency equivalent to POST?

Yes No
If Yes, Name of the agency:
Date certificate was issued:
Is the officer in good standing with this agency? Yes No




Basic Equivalency
Request Form
Page 2 of 2

*Attach a notarized release of information so that POST may verify officer’s eligibility for equivalency. The
release the officer signed for his/her employment background check is sufficient. POST also has a release

form available upon request.

Have you attached a notarized release of information?

Yes No

*Please attach a copy of the officer’s out-of-state basic certificate and out-of-state POST training transcript if
available.

Have you attached a copy of the officer’s out-of-state basic certificate?

Yes No Unavailable

Have you attached a copy of the officer’s out-of-state POST training transcript?

Yes No Unavailable

*Please attach documentation of the officer’s employment history.

Have you attached documentation of the officer’'s employment history?

Yes No

Agency Recommendation: |/ recommend that equivalency be awarded. | certify that my agency has complied
with the minimum standards set forth in the Administrative Rules of Montana, the officer is of good moral
character and is worthy of this award. My opinion is based on personal knowledge of the inquiry, and the
personnel records of this jurisdiction substantiate the recommendation.

Printed Name of Agency Head Signature of Agency Head Date

E-mail: Phone:

POST Council Use Only

Approved by Date

EQ Type [ Peace Officer [ Corrections/Detention Officer
~0~

Rev. 05/21



Montana Public Safety Officer Standards & Training Council

2260 Sierra Road East Phone:(406) 444-9975

Helena, MT 59602 Fax: (406) 444-9978
dojmt.gov/post

APPLICATION FOR AWARD OF BASIC CERTIFICATE

ARM 23.13.206

Instructions: The applicant may complete this form and forward it to his or her agency head for the agency
head’s endorsement. The agency should then forward the completed form and attachments to the POST
Council at the address above. The Council will notify the agency head of action taken.

Full Name: Agency Name:
Date of Birth: Date Hired by Current Agency:
Phone: E-mail Address:

Field of Employment (check one):

Peace Officer Public Safety Communications Corrections/Detention

Probation & Parole Coroner/Deputy Coroner

Misdemeanor Probation/Pretrial Services

Please note the requirements for the Basic Certificate are:

1) you must successfully complete a POST-Approved Basic course in the discipline for which you seek

the certificate

Did you complete a POST-Approved Basic Course? Yes No

Basic course completion date:

Basic Course #:

2) you must be employed with your current employer for one full year in the discipline for which you

seek the certificate.

Have you been employed with your current employer for one year or more?

Yes No

If you do not meet these requirements, you will not be issued a Basic Certificate.
~10~



Application for Award of
Basic Certificate
Page 2 of 2

Applicant Certification: / attest that the information contained on this application is true and correct to the
best of my knowledge.

Signature of Applicant Date

Agency Recommendation: / recommend that the certificate be awarded. | certify that the applicant has
complied with the minimum standards set forth in the Administrative Rules of Montana, is of good moral

character and is worthy of this award. My opinion is based on personal knowledge of the inquiry, and the
personnel records of this jurisdiction substantiate the recommendation.

Printed Name of Agency Head Signature of Agency Head Date

E-mail: Phone:

POST Council Use Only

Approved for Basic: po [] psc [] p&P []
c/pD [ Coroner [ MP/PS []
By Date
~11~

Rev. 11/20




Montana Public Safety Officer Standards & Training Council

2260 Sierra Road East Phone: (406) 444-9975

Helena, MT 59602 Fax: (406) 444-9978
dojmt.gov/post

NOTICE OF QUALIFICATIONS FOR RESERVE CERTIFICATE AND
APPLICATION FOR AWARD OF RESERVE CERTIFICATE

§§ 7-32-214, 44-4-403, MCA

Instructions: The reserve officer must complete this form and forward it to his or her agency head for the
agency head’s endorsement. The agency should then forward the completed form and attachments to the
POST Council at the address above. The Council will notify the agency head of action taken.

Full Name: Agency Name:
Date of Birth: Date Hired by Current Agency:
Phone: E-mail Address:

Please note the requirements for the Reserve Certificate are:

1) you must successfully complete the training outlined in § 7-32-214, MCA.

Did you complete the training outlined in § 7-32-214, MICA? Yes No

Training completion date:

2) you must be a reserve with your current agency for one full year.

Have you been a reserve with your current agency for one year or more? Yes No

3) you must meet the definition of a reserve officer in § 7-32-201(6), MCA, meaning you must be a sworn,

part-time, volunteer member of a law enforcement agency.

Have you been sworn? Yes No
Are you part-time? Yes No
Are you a volunteer? (Note volunteers cannot be paid a wage) Yes No

4) you must meet the residency requirement of § 7-32-213, MCA, meaning you must have lived in Montana

for at least one year, and you must have lived in the county in which you are a reserve officer for at least

six months.

Have you been a resident of Montana for at least one year? Yes No

Have you been a resident of the county in which you are a reserve for at least six months?

Yes No

~12~



Notice of Qualifications for Reserve Certificate
& Application for Award of Reserve Certificate
Page 2 of 2
5) you must meet the requirements of ARM 23.13.205, including subscribing to the code of ethics contained

in ARM 23.13.203.

Have you subscribed to the code of ethics pursuant to ARM 23.13.203?

Yes No

If you do not meet these requirements, you will not be issued a Reserve Certificate.

Applicant Certification: / attest that the information contained on this application is true and correct to the
best of my knowledge.

Signature of Applicant Date

Agency Recommendation: / recommend that the certificate be awarded. | certify that the applicant has
complied with the minimum training set forth in § 7-32-214, MICA, has been a sworn, part time volunteer with
this agency for at least one year, has sworn an oath regarding the code of ethics, is of good moral character
and is worthy of this award. My opinion is based on personal knowledge of the inquiry, and the personnel
records of this jurisdiction substantiate the recommendation.

Printed Name of Agency Head Signature of Agency Head Date

E-mail: Phone:

State of Montana

County of

Subscribed and sworn to before me this__ day of , 20 ,

(SEAL)

Signature of Notary Public

POST Council Use Only
Approved for Reserve Basic:

By Date

~13~
Rev. 10/18



Montana Public Safety Officer Standards & Training Council
2260 Sierra Road East Phone:(406) 444-9975
Helena, MT 59602 dojmt.gov/post Fax: (406) 444-9978

APPLICATION FOR INDIVIDUALS SEEKING POST
CREDIT HOURS FOR ONLINE, OUT OF STATE, AND OTHER COURSES

ARM 23.13.301 & 23.13.302

Instructions: This form is to be completed and submitted by an officer who attended training (including online training)
which was not already approved for POST credit hours. This form must be submitted after the training takes place. This
form must be submitted within one year of completion of the training. This form is the only document the individual
needs to submit to POST.

Applicant Information:

Full Name: Agency Name:
Date of Birth: Work Phone:
Personal Phone: E-mail Address:

Requirements:
Please note the requirements for POST credit are:

1) if the course is taught by a Montana public safety officer, the officer must be a certified instructor. If
the course is not taught by a Montana public safety officer, you must retain the instructor biography.

- Is the instructor/s a Montana public safety officer? Yes No

- If the instructor/s is a Montana public safety officer, does the instructor/s have a POST
instructor certificate? Yes No N/A

- If the instructor/s is not a Montana public safety officer, do you have a copy of the instructor’s
biography/ies? Yes No N/A

- If you do not have a copy of the instructor’s biography, and you wish to request a waiver of
the requirement that you retain the instructor’s biography, please outline the efforts you made
to obtain the biography below:

- Do you have a copy of the documentation of the above efforts? Yes No

2) you must complete this application and retain all required materials. Do NOT submit the materials
to POST with this application.

Do you have the following materials:

- a copy of the course certificate of completion? Yes No
- course outline, lesson plan, or agenda? Yes No

- study guide or course syllabus? Yes No

- student materials & handouts? Yes No

~14~



Application for Individuals Seeking POST Credit Hours
for Online, Out of State, and Other Courses
Page 2
3) the course must be a minimum of two hours in length

Is the course at least 2 hours in length? Yes l:l No

4) the course must be open and advertised to all public safety agencies

Is the course open and advertised to all public safety agencies? Yes No

Do you have a copy of the course advertisement? (Not necessary for online courses)
Yes No

5) you must attend a minimum of 90% of the training

Did you attend a minimum of 90% of the training? Yes No

If you do not meet these requirements, you will not receive POST credit hours. The documents which you are
required to retain may be audited by POST on a random basis.

Course Information:

Course Name:

Date Taken: Number of Course Hours:

Course Provider: Course Location:

Provider Website:

Certification of Applicant:

My signature certifies that all required documentation has been obtained and will be retained and that all of
the requirements of ARMs 23.13.301 and 23.13.302 have been met. | certify that | should be granted POST
Training Credit Hours for this course.

Signature of Applicant Date

Certification of Agency:

My signature certifies that all required documentation has been obtained and will be retained and that all of
the requirements of ARMs 23.13.301 and 23.13.302 have been met. | certify that this officer should be granted
POST Training Credit Hours for this course.

Printed Name of Agency Head Signature of Agency Head Date

E-mail: Phone:

*For Special Courses (Instructor Development, Firearms Instructor & SWAT Primary, proceed to page 3.

For POST Staff Use:

Reviewed by Date

[O)]

|._\




Application for Individuals Seeking POST Credit Hours
for Online, Out of State, and Other Courses

Page 3
Montana Public Safety Officer Standards & Training Council
2260 Sierra Road East Phone:(406) 444-9975
Helena, MT 59602 dojmt.gov/post Fax: (406) 444-9978

CERTIFICATION FOR INDIVIDUALS SEEKING POST
CREDIT HOURS FOR SPECIAL COURSES

ARM 23.13.212, 23.13.215 & 23.13.217

Instructions: This page is ONLY to be completed and submitted by an officer who attended an Instructor Development,
Firearms Instructor or SWAT Primary course which was not already approved for POST credit hours. This page must be
submitted as part of the Application for Individual Seeking POST Credit Hours for Online, Out of State and Other Courses.

BEFORE YOU CERTIFY THIS DOCUMENT: There are additional requirements for special courses as follows:

Instructor Development Firearms Instructor SWAT Primary

ARM 23.13.212 ARM 23.13.215 ARM 23.13.217

0 Minimum 40 Hours 0 Minimum 40 Hours 0 Minimum 40 Hours

0 12 Hours of Curriculum Design O Firearms Safety 0 Team Communication, Team Make-up

0 8 Hours of Adult Learning O Role of Instructor 0 Confrontation Management

0 8 Hours of Foundation Skills for Trainers | 0 Civil & Criminal Liability Exposure 0 Weapons, Munitions, and Equipment

0 8 Hours of Training Prep and Delivery 0 Instructional Techniques 0 Team Movement and Interior Tactics

0 4 Hours of Context of training 0 Operation of Firing Line 0 Open Air/Mobile Assault, Downed Officer
0 Range Preparation Citizen Rescue, Chemical
0 Handgun Agents/Diversionary Device/Less Lethal,
0 Disabled Officer Techniques Practical Exercises, and Legal Issues
0 Low Light Shooting Techniques

Ensure any of the above courses meet these requirements!

Certification of Applicant:

My signature certifies that all required documentation has been obtained and will be retained and that all of
the requirements of the corresponding special course ARMs have been met. | certify that | should be granted
POST Training Credit Hours for this course.

Signature of Applicant Date

Certification of Agency:

My signature certifies that all required documentation has been obtained and will be retained and that all of
the requirements of the corresponding special course ARMs have been met. | certify that this officer should be
granted POST Training Credit Hours for this course.

Printed Name of Agency Head Signature of Agency Head Date

For POST Staff Use:

Reviewed by Date
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Montana Public Safety Officer Standards & Training Council
2260 Sierra Road East Phone:(406) 444-9975
Helena, MT 59602 dojmt.gov/post Fax: (406) 444-9978

APPLICATION FOR POST CREDIT HOURS FOR A TRAINING

ARM 23.13.301 & 23.13.302

Instructions: This form is to be completed and submitted by the individual or agency offering training. This form and a
POST roster are the only documents the individual or agency needs to submit to POST. This form and the POST roster
must be submitted within one year of the training.

Course Information:

Course Name:

Course Dates: Course Location:

Number of Course Hours:

Requirements:
Please note the requirements for POST credit are:

1) if the course is taught by a Montana public safety officer, the officer must be a certified instructor. If
the course is not taught by a Montana public safety officer, you must retain the instructor biography.

- Is the instructor/s a Montana public safety officer? Yes No

- If the instructor/s is a Montana public safety officer, does the instructor/s have a POST
instructor certificate? Yes No N/A

- If the instructor/s is not a Montana public safety officer, do you have a copy of the instructor’s
biography/ies? Yes No N/A

- If you do not have a copy of the instructor’s biography, and you wish to request a waiver of
the requirement that you retain the instructor’s biography, please outline the efforts you made
to obtain the biography below:

- Do you have a copy of the documentation of the above efforts? Yes No

2) you must complete this application and retain all required materials. Do NOT submit the materials
to POST with this application.

Do you have the following materials:

- course outline, lesson plan, or agenda? Yes No
- study guide or course syllabus? Yes No
- student materials & handouts? Yes No

3) the course must be a minimum of two hours in length

Is the course at least 2 hours in length? Yes No
~17~




Application for POST Credit
Hours for a Training

Page 2 of 3
4) the course must be open and advertised to ALL public safety agencies
Is the course open and advertised to ALL public safety agencies? Yes No
Do you have a copy of the course advertisement? Yes No

If the course does not meet these requirements, it will not receive POST credit. The documents which you
are required to retain may be audited by POST on a random basis.

Sponsoring Agency Information:

Agency Name: Agency E-mail:
Mailing Address:
City: State: Zip:

Contact Name(s):

Contact Phone: Contact E-mail:

POST Bulletin Board Information:
(All courses which are granted POST Credit Hours will be posted on POST’s Bulletin Board webpage.)

If the training has a link that you wish to have posted, please provide it here:

Please provide the contact person/information you wish to have posted for registration and other questions:

Name Contact Information

Certification:

My signature certifies that all required documentation has been obtained and will be retained and that all of
the requirements of ARM 23.13.301 have been met. | certify that this course should be granted POST Training
Credit Hours.

Printed Name Signature Date

*For Special Courses (Instructor Development, Firearms Instructor & SWAT Primary, proceed to page 3.

For POST Staff Use:

Reviewed by Date
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Application for POST Credit
Hours for a Training
Page 2 of 3

Montana Public Safety Officer Standards & Training Council
2260 Sierra Road East

Helena, MT 59602

dojmt.gov/post

Phone:(406) 444-9975
Fax: (406) 444-9978

CERTIFICATION FOR POST CREDIT HOURS FOR SPECIAL COURSES

ARM 23.13.212, 23.13.215 & 23.13.217

Instructions: This page is ONLY to be completed and submitted by the individual or agency offering an Instructor
Development, Firearms Instructor or SWAT Primary course. This page must be submitted as part of the Application for

POST Credit Hours for a Training.

BEFORE YOU CERTIFY THIS DOCUMENT: There are additional requirements for special courses as follows:

Instructor Development
ARM 23.13.212

Firearms Instructor
ARM 23.13.215

SWAT Primary
ARM 23.13.217

0O Minimum 40 Hours

012 Hours of Curriculum Design

0 8 Hours of Adult Learning

0 8 Hours of Foundation Skills for Trainers
0 8 Hours of Training Prep and Delivery

0 4 Hours of Context of training

0 Minimum 40 Hours

O Firearms Safety

O Role of Instructor

0 Civil & Criminal Liability Exposure
0 Instructional Techniques

0 Operation of Firing Line

0 Range Preparation

0 Handgun

0 Disabled Officer Techniques

0 Low Light Shooting Techniques

0 Minimum 40 Hours

0 Team Communication, Team Make-up

0 Confrontation Management

0 Weapons, Munitions, and Equipment

0 Team Movement and Interior Tactics

0 Open Air/Mobile Assault, Downed Officer
Citizen Rescue, Chemical
Agents/Diversionary Device/Less Lethal,
Practical Exercises, and Legal Issues

Ensure any of the above courses meet these requirements!

Certification:

My signature certifies that all required documentation has been obtained and will be retained and that all of
the requirements of the corresponding special course ARMs have been met. | certify that this course should be

granted POST Training Credit Hours.

Printed Name

Signature

Date

For POST Staff Use:

Reviewed by

Date

~19~




Montana Public Safety Officer Standards & Training Council

2260 Sierra Road East Phone:(406) 444-9975

Helena, MT 59602 Fax: (406) 444-9978
dojmt.gov/post

POST ATTENDANCE ROSTER — SINGLE DAY

ARM 23.13.301 & ARM 23.13.302

Instructions: This roster must be used for all courses approved by POST for credit hours. Do not have students fill out
individual applications for approved courses. The course instructor or coordinator is responsible for ensuring that this
roster is filled out completely and returned to POST for the students to get credit for the course. If the course being
taught is longer than one full day, the POST Attendance Roster — Multi-day form should be used. Students will not
receive any credit unless they attend at least 90% of the course. This form must be submitted within one year of the

training.

Course Title:

Instructor(s): Date:

Course Location: Hours:

Phone: E-mail Address:

Public Safety Officers must print their name, agency, date of birth, email, and sign this roster to receive POST credit.

1. Name: Signature:
Agency: Date of Birth:
Email:

2. Name: Signature:
Agency: Date of Birth:
Email:

3. Name: Signature:
Agency: Date of Birth:
Email:

4, Name: Signature:
Agency: Date of Birth:
Email:

5. Name: Signature:
Agency: Date of Birth:
Email:

6. Name: Signature:
Agency: Date of Birth:
Email:

7. Name: Signature:
Agency: Date of Birth:
Email:

* Failure to provide the information required may result in denial of credit or delay in credit appearing on
your POST transcript.

Rev. 10/18 Page  of _



Montana Public Safety Officer Standards & Training Council
2260 Sierra Road East Phone:(406) 444-9975
Helena, MT 59602 Fax: (406) 444-9978
dojmt.gov/post
POST ATTENDANCE ROSTER — MULTI-DAY

ARM 23.13.301 & ARM 23.13.302

Instructions: This Attendance Sheet must be used for all courses approved by POST for credit hours which are longer
than one full day. Do not have students fill out individual applications for approved courses. The course instructor or
coordinator is responsible for ensuring that this Attendance Sheet is filled out completely and returned to POST for the
students to get credit for the course. Students will not receive any credit unless they attend at least 90% of the course.
This form must be submitted within one year of the training.

Course Title:

Course Location: Hours:

Course Dates:

Public Safety Officers must print their name, agency, date of birth, email, and sign this roster to receive POST credit.

Attendee Information Attendance

1. Name: Mon. Tues. Wed. Thur. Fri.
Agency: am.___ am.___ am.___  am.___ am.___
Date of Birth: pm.___  pm.___ pm.___  pm.___ p.m.___
Email:
Signature:

2. Name: Mon. Tues. Wed. Thur. Fri.
Agency: am.___  am.___ am.___  am.___ am.___
Date of Birth: p.m.___ pm.___ p.m.___  p.m.___ p.m.___
Email:
Signature:

3. Name: Mon. Tues. Wed. Thur. Fri.
Agency: am.___ am.___ am.___  am.___ am.___
Date of Birth: pm.___  pm.___ pm.___  pm___ p.m.___
Email:
Signature:

4, Name: Mon. Tues. Wed. Thur. Fri.
Agency: am.___  am.___ am.___  am.___ am.___
Date of Birth: p.m.___ pm.___ p.m.___  p.m.___ p.m.___
Email:
Signature:

5. Name: Mon. Tues. Wed. Thur. Fri.
Agency: am.___ am.___ am.___  am.___ am.___
Date of Birth: pm.___  pm.___ pm.___  pm___ p.m.___
Email:
Signature:

* Failure to provide the information required may result in denial of credit or delay in credit appearing on
your POST transcript.

Rev. 10/18 Page  of _



Montana Public Safety Officer Standards & Training Council

2260 Sierra Road East Phone:(406) 444-9975

Helena, MT 59602 Fax: (406) 444-9978
dojmt.gov/post

INSTRUCTOR CERTIFICATE APPLICATION

ARM 23.13.212

Instructions: The applicant must complete this form and forward it to his or her agency head for the agency
head’s endorsement. The agency should then forward the completed form to the POST Council at the address
above. The Council will notify the agency head of action taken.

Full Name: Agency Name:
Date of Birth: Date Hired by Current Agency:
Phone: E-mail Address:

Please note the requirements for an Instructor Certificate are:
1) You must have a Montana POST Basic certificate in your current discipline

Do you have a Montana POST Basic Certificate in your current discipline?

Yes No

2) you must have a minimum of 2 years of experience working as a public safety officer

Do you have at least 2 years of public safety officer experience?

Yes No

3) you must have successfully completed a 40-hour instructor development class or its equivalent as

approved by the council, which must include a minimum of the following instruction:

Instructor Development

ARM 23.13.212

0 Minimum 40 Hours

0 12 Hours of Curriculum Design

0 8 Hours of Adult Learning

0 8 Hours of Foundation Skills for Trainers
0 8 Hours of Training Prep and Delivery

0 4 Hours of Context of training

Have you attended a 40 hour instructor development class or an equivalent approved bythe

POST Council? Yes No

~22~



Instructor Certificate
Application
Page 2 of 2

If you do not meet these requirements, you will not be issued an Instructor Certificate.
All Instructor Certificates are valid for a period of 4 years.

* PLEASE NOTE, if you intend to qualify officers on firearms, you need to meet the minimum requirements
found in ARM 23.13.215(1)(a).

If you intend to seek POST training credit for any training you instruct, you must apply and meet the

requirements in ARM 23.13.301(2)-(3).

Applicant Certification: / attest that the information contained on this application is true and correct to the
best of my knowledge.

Signature of Applicant Date

Agency Head Endorsement: / recommend that the certificate be awarded. | certify that the applicant has
complied with the minimum standards set forth in the Administrative Rules of Montana, is of good moral
character and is worthy of this award. My opinion is based on personal knowledge of the inquiry, and the
personnel records of this jurisdiction substantiate the recommendation.

Printed Name of Agency Head Signature of Agency Head Date

E-mail: Phone:

POST Council Use Only

Approved for Instructor Certificate

By Date

Rev. 05/21 ~23~



Montana Public Safety Officer Standards & Training Council

2260 Sierra Road East Phone:(406) 444-9975

Helena, MT 59602 Fax: (406) 444-9978
dojmt.gov/post

APPLICATION FOR AWARD OF INTERMEDIATE CERTIFICATE

ARM 23.13.207

Instructions: The applicant must complete this form and forward it to his or her agency head for the agency
head’s endorsement. The agency should then forward the completed form and attachments to the POST
Council at the address above. The Council will notify the agency head of action taken.

Full Name: Agency Name:
Date of Birth: Date Hired by Current Agency:
Phone: E-mail Address:

Field of Employment (check one):

Peace Officer Public Safety Communications Adult Probation & Parole

Corrections/Detention Misdemeanor Probation/Pretrial Services

Please note the requirements for the Intermediate Certificate are:
1) you must qualify for and possess the discipline-specific Basic Certificate

Do you possess the discipline-specific Basic Certificate?

Yes No Applied

2) you must have been employed with your current agency for at least one year

Have you been employed with your current agency for at least one year?

Yes No

3) you must have four or more years of discipline-specific experience

Do you have at least four years of discipline-specific experience? Yes No

4) you must have a minimum number of POST training hours as follows:

e Peace officers must have a minimum of 200 POST Training Hours

e Probation and Parole officers must have a minimum of 200 POST Training Hours

e Detention/Corrections officers must have a minimum of 144 POST Training Hours

e Public Safety Communication officers must have a minimum of 84 POST Training Hours

e Misdemeanor Probation/Pretrial Services officers must have a minimum of 144 POST
Training Hours

Do you have the minimum required POST training hours for your discipline?

Yes No
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Application for Award of

Intermediate Certificate

Page 2 of 2

Number of POST Training Hours Earned:

In-service hours may be credited for up to 15% of total hours needed for certification purposes

if documentation accompanies this application.

Have you attached an in-service training record? Yes No

Number of in-service training hours earned:

If you do not meet these requirements, you will not be issued an Intermediate Certificate.

Applicant Certification: / attest that the information contained on this application is true and correct to the

best of my knowledge.

Signature of Applicant Date

Agency Recommendation: / recommend that the certificate be awarded. | certify that the applicant has

complied with the minimum standards set forth in the Administrative Rules of Montana, is of good moral
character and is worthy of this award. My opinion is based on personal knowledge of the inquiry, and the
personnel records of this jurisdiction substantiate the recommendation.

Printed Name of Agency Head Signature of Agency Head Date

E-mail: Phone:

POST Council Use Only

Approved for Intermediate: po [ psc [ p&P [ c/p ]

mp/PT L]

By Date

~25~
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Montana Public Safety Officer Standards & Training Council

2260 Sierra Road East Phone:(406) 444-9975

Helena, MT 59602 Fax: (406) 444-9978
dojmt.gov/post

APPLICATION FOR AWARD OF ADVANCED CERTIFICATE

ARM 23.13.208

Instructions: The applicant must complete this form and forward it to his or her agency head for the agency
head’s endorsement. The agency should then forward the completed form and attachments to the POST
Council at the address above. The Council will notify the agency head of action taken.

Full Name: Agency Name:
Date of Birth: Rank/Title:
Phone: E-mail Address:

Field of Employment (check one):

Peace Officer Public Safety Communications Adult Probation & Parole

Corrections/Detention Misdemeanor Probation/Pretrial Services

Please note the requirements for the Advanced Certificate are:
1) you must qualify for and possess the discipline-specific Basic and Intermediate Certificates

Do you possess the discipline-specific Basic Certificate?

Yes No Applied

Do you possess the discipline-specific Intermediate Certificate?

Yes No Applied

2) you must have eight or more years of experience

Do you have at least eight years of discipline-specific experience? Yes No

3) you must have a minimum number of POST training hours as follows:

e Peace officers must have a minimum of 400 POST Training Hours

e Probation and Parole officers must have a minimum of 400 POST Training Hours

e Detention/Corrections officers must have a minimum of 304 POST Training Hours

e Public Safety Communication officers must have a minimum of 184 POST Training Hours

e Misdemeanor Probation/Pretrial Services officers must have a minimum of 304 POST
Training Hours

Do you have the minimum required POST training hours for your discipline?

Yes No

~26~



Application for Award of

Advanced Certificate

Page 2 of 2

Number of POST Training Hours Earned:

In-service hours may be credited for up to 15% of total hours needed for certification purposes

if documentation accompanies this application.

Have you attached an in-service training record? Yes No

Number of in-service training hours earned:

If you do not meet these requirements, you will not be issued an Advanced Certificate.

Applicant Certification: / attest that the information contained on this application is true and correct to the
best of my knowledge.

Signature of Applicant Date

Agency Recommendation: / recommend that the certificate be awarded. | certify that the applicant has

complied with the minimum standards set forth in the Administrative Rules of Montana, is of good moral

character and is worthy of this award. My opinion is based on personal knowledge of the inquiry, and the
personnel records of this jurisdiction substantiate the recommendation.

Printed Name of Agency Head Signature of Agency Head Date

E-mail: Phone:

POST Council Use Only

Approved for Advanced: po [ psc [ p&P [ c/p ]

mp/PT L]

By Date

~27~
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Montana Public Safety Officer Standards & Training Council
2260 Sierra Road East Phone:(406) 444-9975

Helena, MT 59602 Fax: (406) 444-9978
dojmt.gov/post

APPLICATION FOR AWARD OF SUPERVISORY CERTIFICATE

ARM 23.13.209

Instructions: The applicant must complete this form and forward it to his or her agency head for the agency
head’s endorsement. The agency should then forward the completed form and attachments to the POST
Council at the address above. The Council will notify the agency head of action taken.

Full Name: Agency Name:
Date of Birth: Date Hired by Current Agency:
Phone: E-mail Address:

Field of Employment (check one):

Peace Officer Public Safety Communications Adult Probation & Parole

Corrections/Detention Misdemeanor Probation/Pretrial Services

Please note the requirements for the Supervisory Certificate are:
1) you must qualify for and possess the discipline-specific Intermediate Certificate

Do you possess the discipline-specific Intermediate Certificate?

Yes No Applied

2) you must complete a 32-hour POST-approved management course

Have you successfully completed a POST-approved management course?

Yes No

3) you must currently be a first level supervisor who has served in that position satisfactorily for at

least one year.

Are you currently a first level supervisor? Yes No

Have you been a first level supervisor for at least one year? Yes No

Date of Promotion:

If you do not meet these requirements, you will not be issued a Supervisory Certificate.
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Application for Award of
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Applicant Certification: / attest that the information contained on this application is true and correct to the
best of my knowledge.

Signature of Applicant Date

Agency Recommendation: / recommend that the certificate be awarded. | certify that the applicant has

complied with the minimum standards set forth in the Administrative Rules of Montana, is of good moral

character and is worthy of this award. My opinion is based on personal knowledge of the inquiry, and the
personnel records of this jurisdiction substantiate the recommendation.

Printed Name of Agency Head Signature of Agency Head Date

E-mail: Phone:

POST Council Use Only
Approved for Supervisory: po [] psc [ p&P [ C/D []
mp/pPT L]
By Date
~20~
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Montana Public Safety Officer Standards & Training Council

2260 Sierra Road East Phone:(406) 444-9975

Helena, MT 59602 Fax: (406) 444-9978
dojmt.gov/post

APPLICATION FOR AWARD OF COMMAND CERTIFICATE

ARM 23.13.210

Instructions: The applicant must complete this form and forward it to his or her agency head for the agency
head’s endorsement. The agency should then forward the completed form and attachments to the POST
Council at the address above. The Council will notify the agency head of action taken.

Full Name: Agency Name:
Date of Birth: Date Hired by Current Agency:
Phone: E-mail Address:

Field of Employment (check one):

Peace Officer Public Safety Communications Adult Probation & Parole

Corrections/Detention Misdemeanor Probation/Pretrial Services

Please note the requirements for the Command Certificate are:

1) you must qualify for and possess the discipline-specific Supervisory Certificate

Do you possess the discipline-specific Supervisory Certificate?

Yes No Applied

2) you must complete a minimum of 160 hours of POST-approved management, supervisory, or
leadership training

Have you successfully completed at least 160 hours of POST-approved management,

supervisory, or leadership training? Yes No

3) you must currently be a mid-management supervisor who has served in that position satisfactorily
for at least one year.

Are you currently a mid-management level supervisor? Yes No

Have you been a mid-management level supervisor for at least one year?

Yes No

Date of Promotion:

If you do not meet these requirements, you will not be issued a Command Certificate.
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Applicant Certification: / attest that the information contained on this application is true and correct to the
best of my knowledge.

Signature of Applicant Date

Agency Recommendation: / recommend that the certificate be awarded. | certify that the applicant has

complied with the minimum standards set forth in the Administrative Rules of Montana, is of good moral

character and is worthy of this award. My opinion is based on personal knowledge of the inquiry, and the
personnel records of this jurisdiction substantiate the recommendation.

Printed Name of Agency Head Signature of Agency Head Date

E-mail: Phone:

POST Council Use Only
Approved for Command: po [ psc [] p&P [] C/D []
mMp/ps []
By Date
~31~
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Montana Public Safety Officer Standards & Training Council

2260 Sierra Road East Phone:(406) 444-9975

Helena, MT 59602 Fax: (406) 444-9978
dojmt.gov/post

Public Safety Officer Complaint Form

Name of Complainant Address (Street, Apt.#), City, State, Zip Code

Telephone Number(s) Date and Time of Incident

Name and place of employment of the person complained against

Statement of Complaint:

Please state in exact detail what occurred, names of all witnesses and public safety officers who observed the incident, name(s) of all
public safety officers who engaged in the alleged misconduct and what misconduct occurred, what injuries, if any, you suffered and all
other facts related to the incident. Do not include unsubstantiated information such as gossip or rumor. Attach any reports or
documentation, such as photographs, medical records, etc. which relate to the incident. Continue your statement on additional sheets
of paper, if needed, and attach pages to this document.

| HEREBY REQUEST the Montana Public Safety Officer Standards & Training Council investigate the conduct alleged in this complaint
and take appropriate action, as authorized by law. Having been duly sworn, | hereby state under penalty of Perjury (45-7-201, M.C.A.)
or False Swearing (45-7-202, M.C.A.) that | am the Complainant in this complaint, that | have prepared, read and fully understand all
matters set forth in this complaint, that this investigation, as an official proceeding, is confidential to the degree required by law and
that all information provided in this complaint is true and correct to the best of my knowledge.

(Signature of Complainant) Date

State of Montana

County of
Signed and sworn to (or affirmed) before me on this __ day of , 20
(Signature of Notary) (Affix Notarial Seal)

(Printed Name of Notary Public)
Notary Public for the State of Montana
Residing at:

~32~
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