Libby Asbestos OU3 Natural Resource Damages
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Natural Resource Damages and Restoration

What are natural resource damages?

Under the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA or
Superfund) EPA can compel responsible parties to perform cleanup of certain contaminated sites.
Cleanup under Superfund must be protective of human health and the environment; cleanup does
not address past injuries to the environment, nor does it necessarily return the site to what it was
before the contamination occurred. Natural resource damage provisions within Superfund (and
under equivalent state law) are designed to fill that gap and make the public whole for past natural
resource injuries and injuries remaining after the Superfund cleanup is complete.

Natural resources in Montana are held in trust for the public and the Governor of Montana is the
Trustee. The Trustee is able to recover funds (“damages”) from the responsible party for the injuries
to natural resources resulting from the release of hazardous substances. The natural resource
damages recovered by the Trustee must be used to restore the injured resources, ideally to their
“baseline” conditions (the conditions they would have been in if the contamination had not
occurred). If that is not possible, the damages can be used to replace or acquire the equivalent of
the injured resources.

What/where is OU3?

The Libby Asbestos Superfund site has eight operable units (OUs). OUs address geographic areas,
specific problems, or specific media where cleanup must occur. Libby OU3 is the property in and
around the mine owned by W.R. Grace and any area impacted by the release of hazardous
substances from the mine property. The exact boundary of OU3 will be defined in the Feasibility
Study, which W.R. Grace is currently preparing with oversight from EPA and DEQ. Generally, the area
includes the mine site itself, the Kootenai River, Rainy Creek, Rainy Creek Road, and forested areas
around the mine site that are contaminated. The State obtained the natural resource damages for
the injuries to natural resources in or relating to OUS.

What can natural resource damages be spent on?

As required by the settlement, the money must be used, “solely to restore, replace, rehabilitate, or
acquire the equivalent of injured natural resources and services in or related to OU3 or the Lincoln
County area, and support therefor, including costs for State restoration plan development and
implementation, and administrative, program, legal, technical, and all other related costs” as long
as they are allowed under state and federal Superfund law. In other words, the money must be used
to restore the natural resources that were injured by the operations at the Libby vermiculite mine.
The intent is to restore the injured resources to their “baseline” conditions — or the conditions they
would have been in had the hazardous substances never been released. The natural resource
damages are also intended to compensate the public for the lost use of the natural resources. If it’s
not possible to restore the resources to this state, the money can be used to replace the resources.
Examples of replacement actions include funding conservation easements that protect similar
resources and allow public access or restoring fish habitat in tributaries to the river to improve the
overall fishery.



Natural resource damages cannot be spent on the following:

e Cleanup at OU3, which remains the responsibility of W.R. Grace with oversight from EPA in
consultation with DEQ. Cleanup at other operable units is being conducted by EPA and DEQ
pursuant to different settlements.

e Any future operation and maintenance obligations under Superfund.

e Compensation to private individuals or entities. The State’s settlement was not based on
and did not address or impact any private claims, such as private property claims or private
human health claims related to the mine site. The natural resource damage provisions in
federal law do not provide for the recovery of damages sustained by private individuals or
entities; they only provide for damages for injuries to public natural resources and services.
Hence, the State’s claim only addressed public natural resources and use of the funds for
private losses would not be permissible. The State can, however, fund work on private land
if the principal result of such work would be to replace or restore injured resources or lost
services. For example, working on private property to conduct river restoration (such as
channel reconstruction) would benefit the natural resource (the river and the fisheries) and
would be allowed with the settlement funds.

What are the injured resources?

NRDP used the data collected during the Superfund process to evaluate the nature of injuries to state
natural resources and lost services relating to OU3. These findings are described in Exhibit E to the
Settlement Agreement, which can be accessed on NRDP’s website (https://dojmt.gov/wp-
content/uploads/Libby-Asbestos-Settlement-Agreement-rs.pdf). To summarize, elevated
contaminant concentrations were found in surface water (Fleetwood Creek, Fleetwood Pond, Carney
Creek, and lower Rainy Creek), seep water, groundwater, sediment pore water, and sediments.
Contamination was mostly due to asbestos, with non-asbestos contaminants also found in surface
water, groundwater, and sediments. The release of these hazardous substances resulted in the
injuries listed below.

Natural resources injured:
e Surface water, seeps, groundwater,
e Sediment and sediment pore water,
e Small, large, and aquatic-dependent mammals,

e Birds,
e Fish,
e Reptiles

e Amphibians,

e Aquatic and terrestrial invertebrates,
e Aquatic and terrestrial plants, and

e Wetland and upland habitats.

Natural resource service losses:
e Habitat services for biological resources,



e Fishing, particularly recreational fishing below the ordinary high-water mark,

e Drinking water supply,

e Non-consumptive uses such as wildlife viewing, photography, outdoor recreation activities
below the ordinary high-water mark,

e Primary and secondary contact recreational activities (swimming and boating) below the
ordinary high-water mark, and

e Option and existence values.

What kind of projects are you looking for?

Any projects that restore, rehabilitate, replace, or acquire the equivalent of the injured resources,
and meet project eligibility criteria, will be considered. In general, NRDP is looking for projects that
fall into at least one of the following restoration categories:

e Aquatic/riparian habitat,
e Terrestrial habitat, and
e Recreation.

Below are some generic project examples for each category:

Restoration Category Example Restoration Project Types

Aquatic/Riparian Habitat e Add meander bends or realign straightened portions of
stream channels

e Create variable pool-riffle-run habitat

e Install woody debris structures

e Reduce erosion and sediment input to streams

e Improve fish passage and reduce fish entrainment

Streambank stabilization

Floodplain restoration

Stream channel reconstruction

Floodplain wetland construction

Seeding, mulching, revegetation, planting

Terrestrial Habitat e Revegetate disturbed/barren areas;

e Remove non-native plants;

e Protect existing terrestrial habitat through conservation
easements from future degradation;

e Install wildlife-friendly fencing

Recreation e Develop a new fishing or other recreational access site

e Improve an existing fishing or other recreational access site

e Enhance public access to natural resources through
conservations easements

Natural resource damages cannot be spent on cleanup activities at the Libby Asbestos site. Those
actions must be performed by W.R. Grace for OU3, and EPA and DEQ settlements for the other
operable units. These funds cannot be used for any future DEQ cost-share or operation and
maintenance obligations under Superfund.



The following types of projects may be eligible for funding:

e FEducation - education projects are eligible for funding if they specifically pertain to the
injury that was the subject of the Libby OU3 claim. Restoration funds cannot replace
normal school funding.

e Cultural or historical resource preservation —these projects will be evaluated on a project-
specific basis. Cultural and historical resources were not natural resources covered in the
State’s claim for OU3. Therefore, in most cases, such activities would not meet the legal
threshold for restoration funding. However, natural resource damages may be used for the
identification, preservation, or protection of cultural and historic resources when those
activities relate specifically to the restoration or replacement of injured natural resources.
Restoration funds may be able to be used (1) to identify tribal cultural resources or tribal
religious sites that are within a restoration project area and to coordinate with the State and
Tribes to develop measures to protect these resources or sites; and (2) to identify historical
and archeological sites that may be negatively impacted by restoration activities. Given the
complexity of this determination, consult NRDP before applying for Restoration Funds for
any activities related to cultural or historical resources.

e Weed control-natural resource damages may be used for weed control activities that are
either necessitated by or targeted to approved restoration activities. Broader weed control
projects may or may not be eligible for funding, depending on how likely they are to succeed
and the magnitude of benefits they would provide to the injured resources. Restoration
funds cannot be used to replace already-established funding mechanisms to control
noxious weeds.

Economic development projects are not eligible for funding. Natural resource damages must be
used to restore or replace the natural resources injured by OUS. If a project’s primary purpose is to
stimulate economic development, it will not meet the legal threshold for funding.

Project proposals will be evaluated on a case-by-case basis according to eligibility and selection
criteria.

Do projects need to be “shovel-ready”?

No - natural resource damages can be used for project development (e.g., feasibility studies or
design) as well as for implementation. Projects must meet the same timeframe as implementation
projects. NRDP will consider both types of projects for early restoration funding. Please note that
funding a planning project does not constitute approval of the full project implementation.

Where can projects be located?

The natural resource damages were recovered for injuries resulting from OUS3, but that does not
necessarily mean that all restoration must occur within OU3. Projects must comply with the
following two location-specific criteria:

1. Projects must be located within Lincoln County to comply with the Settlement Agreement
and

2. Restoration projects must relate to the injured resources or lost services. Primary
restoration projects would address the resources within OU3 that were injured by the
releases of hazardous substances. However, the settlement agreement stipulates that
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restoration cannot be completed within OU3 until the cleanup is complete, unless done in
coordination with EPA and W.R. Grace. Because the cleanup planis still being developed,
no restoration will occur within OU3 at this time without coordinating with EPA and W.R.
Grace. Generally, the Trustee will consider projects outside of the mine site and forested
areas (even if still within OU3) that can restore or replace some of the injured resources or
service losses and compensate the public for those losses until the resources are restored.
The Trustee may also consider replacement projects; these projects are similar to “off-site”
projects for mitigation funds. They must still address the injured resources and meet the
project eligibility criteria, but they do not need to occur within the contaminated area. Some
examples of restoration/replacement projects are:

e Aquatic habitat improvement at locations within the Kootenai River watershed in
order to benefit fish populations that were injured by the operations at the mine
site;

e Developing or improving a fishing access site to compensate the public for lost
recreational fishing opportunities along the Kootenai or in the Rainy Creek
watershed;

e Funding a conservation easement for land that provides similar natural resources
and habitat to replace the natural resource services injured at OU3, like habitat
services and wildlife viewing.

NRDP will work with project partners, resource managers, and the community to ensure that
projects are located in areas that sufficiently address the injured resources. Each project will be
evaluated for how well it restores, rehabilitates, replaces, or acquires the equivalent of the injured
resources. If you have a project idea but are unsure about whether it would meet these criteria,
please to reach out to Sydney Stewart, the NRDP project manager (sydney.stewart@mt.gov).

Can projects be on private property?

NRDP has worked with private landowners in the past to implement projects that benefit injured
resources for the public. For example, NRDP may work with a water user to install a fish screen on
their irrigation diversion so that fewer fish become entrained in the irrigation ditch. NRDP has also
worked with private landowners who wish to put conservation easements on their property. This
typically also involves some degree of public access to the property, such as hunting access
through the block management program.

Recreational projects on private property will be considered, but there are some requirements.
There must be an easement on the property allowing public access to the project, and there must
be a commitment from the landowner to leave the project in place after construction.

Projects with private landowners that meet eligibility requirements can only be done with the
permission and cooperation of the landowner and will be evaluated on a case-by-case basis for
how well they address the injured resources and compensate the public for lost use. See additional
FAQs for more detail about the eligibility criteria.

How are projects implemented? Who is eligible to receive funding?
NRDP has flexibility in how projects are carried out but must follow Montana procurement
requirements. Anyone can submit a project proposal, but the lead entity must be a governmental



entity (local, state, federal, or tribal). NRDP can provide funding to lead entities, who in turn can
procure project partners, contractors, and consultants to complete the work as needed. For
restoration actions that meet the criteria but there is not another governmental agency involved,
NRDP can serve as the project manager and procure contractors to complete the work.

NRDP will enter into an agreement with the lead entity that includes a scope of work, budget, and
schedule. Funding will be on a reimbursement basis following the submittal of a complete and
correct invoice.

Can funds be given to nonprofits?

NRDP does not have grant-making authority. Anyone, including nonprofits, can submit project
proposals, but selection of that proposal for funding does not guarantee that work to any specific
entity, with the exception of governmental entities, as discussed above.

If a projectis being implemented by NRDP, it must be done in accordance with State procurement
law, meaning a competitive solicitation must be completed for project implementation. Nonprofits
interested in performing work for selected projects may submit bids for the specific project and
they will be required to meet the qualifications outlined in the solicitation.

NRDP can also work with nonprofits as project partners through existing master contracts. Every 7
years, NRDP conducts a Request for Proposal (RFP) for nonprofit project partners around the state.
This process was just completed in 2026 and three nonprofits submitted proposals that were
accepted to perform work in the Libby area. These nonprofits are Yaak Valley Forest Council,
Kootenai River Network, and Vital Ground Foundation. If one of these three project partners are
needed to complete a selected project in the Libby area, NRDP will conduct a solicitation among
these three project partners and select the organization most qualified to perform the specific work
associated with that solicitation.

If a different governmental entity, such as the County, City or Montana Fish Wildlife and Parks is
implementing the project, the work will be subject to their procurement requirements, which may
differ slightly from the description above.

If a nonprofit is interested in submitting a proposal and would like to perform some of the project
work, please reach out to NRDP to discuss.

What is the selection/evaluation criteria for proposed projects?

Projects that meet eligibility requirements will be evaluated according to legal and policy criteria.
These requirements and evaluation criteria are summarized below and described in more detail in
the scoping memo. The criteria are also described elsewhere in these FAQs and are summarized
here for completeness.

Early restoration project eligibility requirements:

1) Project restores, replaces, rehabilitates, or acquires the equivalent of the injured resources
and services in or related to OU3.

2) Projectis located within Lincoln County.

3) Project merits funding as an “early” restoration project in order to begin addressing the
injured resource now, rather than allowing the loss to continue. Project can be implemented
within 24 months of Trustee approval of funding. (Note that an otherwise eligible project
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that cannot be implemented in the next 24 months may be proposed in the future for
inclusion in the final restoration plan.)

4) Project will not impact remedial actions within OU3 or have potential to be impacted by
future remedial actions.

5) Project can be completed with the funding available.

Legal evaluation criteria:

e Technical feasibility — project employs well-known and accepted technologies and has a
high likelihood of success.

o Relationship of expected costs to expected benefits — project costs are commensurate with
project benefits.

e Cost-effectiveness — project accomplishes its goal in the least costly way possible.

e Results of any actual or planned response actions — project does not conflict with remedy
or will not be undone by remedial actions.

e Adverse environmental impacts — whether and to what degree the project will result in
adverse environmental impacts.

e Recovery period and potential for natural recovery — merits of the project in light of whether
the resource is able to recover naturally.

e Human health and safety — potential for the project to have adverse impacts on human
health.

e Consistency and compliance with Federal, State, and Tribal policies, rules, and laws —
project is consistent with applicable policies.

Policy evaluation criteria (legally required in the settlement agreement):

e Normal government function — project is not an action that a governmental agency would
normally be responsible for or would receive funding for in the normal course of events.
Restoration funds may be used to augment other sources of governmental funds, if such
cost sharing would result in the implementation or a restoration action that would not
otherwise occur.

e Price -land, easements, water rights, or other property interests are being offered at or
below fair market value.

e Location - projectis within Lincoln County but outside of OU3 (or outside of the mine site
and forested areas and coordinated with EPA and W.R. Grace) and adequately addresses
the injured resources related to OUS3.

Supplemental evaluation criteria:

e Matching funds — match funding is not required at this time but a project that has match
funding (cash, in-kind, materials, etc.) may be ranked higher than projects that do not.

e Long-term operations and maintenance (O&M) — NRDP will not assume long-term O&M
responsibility for recreation projects. Another entity must commit to providing long-term
O&M for the project. O&M for non-recreational projects will be evaluated on a project-
specific basis.



Is match funding required?

At this time, match funding is not required. The restoration project’s cost or need exceeds the
settlement so match funding is always encouraged and projects that can demonstrate support
from multiple entities and additional funding sources may rank higher when proposals are
evaluated. At least 25% match funding has been required for recreational projects on some other
sites. NRDP will make the final decision as to whether to require match funding now or in the future.

How much money is available for early restoration?

The State will receive $18.5 million in natural resource damages over the course of 10 years, plus
interest. When the Interim Restoration Plan (IRP) was finalized in 2024, the State received
approximately $7 million. This was allocated as follows:

e $2 million to repay past costs incurred during the settlement negotiations;
e $2 million to early restoration projects; and
e $3 million reserved for future restoration.

Since then, the State has received an additional $4 million. The IRP contemplates reevaluating the
need for additional restoration every 3 years and allocating half of the available funding to early
restoration projects. NRDP is starting this process in 2026 with the goal of having funding available
in 2027.

After receiving early restoration project proposals, NRDP will evaluate the proposals according to
the eligibility requirements and evaluation criteria discussed in this and associated documents. The
amount available for early restoration will depend on the estimated costs of projects received that
closely align with the criteria outlined in this scoping document. NRDP will then make a funding
recommendation to the Trustee.

NRDP anticipates that $3.5 million could be available for early restoration in 2027, with the
remainder of the funding reserved for the final restoration plan. However, the Trustee may decide to
allocate funding differently between early restoration and final restoration. The Trustee has the sole
authority over the use of these funds.

What is the timeline for receiving funding?

NRDP will accept project proposals from October 1 through November 23, 2026. NRDP’s goalis to
evaluate projects over the winter and make a draft addendum to the IRP available for public
commentin early 2027. Once public comments have been received and considered, the
addendum will be finalized, subject to approval from the Governor. NRDP’s intent is to finalize the
addendum to the IRP in spring 2027, at which time funds will be available for selected projects.

What is the timeline for project implementation?

Project implementation must begin within 24 months of project selection once the Governor signs
the final addendum. Projects should be completed within three years of receiving funding. If a
project does not meet these timeframes, the money may be reallocated in the next round of early
restoration.



Who makes the final decision on how the restoration funds can be spent?
Because the Governor is the trustee, as defined under Superfund law, he is the only one who can
make this decision, following input from NRDP and public comment.

When will there be another opportunity to apply for restoration funds?

The IRP contemplates evaluating the need for additional early restoration every three years. The IRP
was finalized in 2024 and NRDP anticipates finalizing the addendum in 2027. The next opportunity
to receive funding will be in 2030.

Once the final remedy for OU3 is selected, NRDP will develop a final Restoration Plan. All
restoration funds should be received by the State by 2032.

More Information

More information on natural resource damages for Libby
Asbestos OU3 can be found on the Libby Asbestos page of
our website: https://dojmt.gov/NRDP-sites/libby-asbestos/

The Settlement Agreement is available in the “Links,
Documents, & Reports” section of this page.

The Interim Restoration Plan governs how natural resource
damages will be spent until the remedy for OU3 is known.
The Plan includes a description of the project proposals
received in 2023, an evaluation of each project, and the
funding allocated to each selected project.
https://dojmt.gov/wp-content/uploads/2024/11/2024.11.04-
Final-Interim-Restoration-Plan-signed.pdf

Exhibit E of the Settlement Agreement contains information
about the injury to State resources in or relating to OUS,
example restoration projects, and criteria NRDP uses to
select projects. It can be accessed on NRDP’s Libby website:
https://dojmt.gov/wp-content/uploads/Exhibit-E-NRD-

report-1.pdf
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