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IDENTIFICATION OF EXPERT WITNESSES

1. Edwin Bender. National Institute on Monev in State Politics.

833 North Last Chance Gulch, Helena, MT 59601, Phone: (406) 449.2480.

STATEMENT OF OPINIONS TO BE EXPRESSED

A statement of opinions to be expressed by Mr. Bender is set forth in his

attached repoft (Exhibit A).

BASIS AND REASON OF ALL OPINIONS

A statement ofthe basis and reason for each ofthe opinions is set forth in

the attached report (Exhibit A).

DATA OR INFORMATION CONSIDERED

The data or information, to date, that Defendants' rebuttal expert has

considered in forming his opinions is set forth in the attached report (Exhibit A).

EXHIBITS TO BE USED

Any exhibits to be used as a summary of or support for the opinions are set

forth in or incorporated by the attached report (Exhibit A).

OUALIFICATIONS OF WITNESS

The qualifications ofDefendants' rebuttal expert, including a list ofall

publications each has authored during the past ten years, are set forth in or

incorporated by the attached report (Exhibit A).
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PACE 2



COMPENSATTON

The compensation for Defendants' rebuttal expert is set forth in the attached

report (Exhibit A). Any expenses or costs incurred by each ofDefendants' experts

are also reimbursed.

LISTING OF OTHER CASES

A list ofcases, ifany, where Defendants' rebuttal expert provided expert

testimony in, at trial or by deposition, during the preceding four years is set forth in

or incorporated by the attached report (Exhibit A).

ANTICIPATED SUPPLEMENTATION

As a result ofpending, but unanswered discovery requests, as well as any

further investigation or discovery, these disclosures may be supplemented, if

necessary, in accordance with the provisions of Rule 26(e)(1).

Respectfully submitted this 14th day of June, 2012.

STEVEBULLOCK
Montana Attorney General
MICHAEL G. BLACK
ANDREWI. HUFF
Assistant Attomeys General
215 North Sanders
P.O. Box 201401
Hefena, MT 59620-1401

By:
MICHAEL G. BLACK
Assistant Attorney General
Counsel for Defendant
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CERTIFICATE OF SERVICE

I hereby certif that under penalty ofperjury that on thel4th day ofJune,

2072, a true and correct copy ofthe foregoing was personally served on the

followins:

Mr. John E. Bloomquist
Mr. James E. Brown
Doney, Crowley, Payne,

Bloomquist, P.C.
P.O. Box 1185
44 West 6th Avenue
Helena, MT 59601

I hereby certifu that under penalty ofperjury that on the l4th day of

June,20l2, a true and correct copy of the foregoing was served by mail on the

following:

Mr. James Bopp, Jr.
Mr. Jeffrey Gallant
The Bopp Law Firm
1 South Sixth Street
Terre Haute, IN 47807

Assistant Attorney General
Counsel for Defendant
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REBUTTAL EXPERT DISCLOSURE OF EDWIN BENDER

This Disclosure sets forth my analysis and rebuttal of the "Campaign
Finance Review," which was submitted to Defendants in this case on May 15,

?012 on letterhead of Clark H. Bensen (Bensen Report). This rebuttal disclosure
outlines serious problems with the Bensen Report's methodology and conclusions.
The Bensen Report's inference that current contribution limits negatively impact
Montana campaigns is not supported by an accurate assessment of the relevant
data, and it is not supported by a fair reading of the data used in the Bensen Report
itself. I hereby incorporate my expert disclosure (dated May 29,2012) by
reference, and furrher opine and submit as follows:

A. Facts or Data Considered in Forming Opinions'

1. Verified Complaint and Declarations filed in Lair, et al v. Murry, et

al., CY-12-12-H-CCL.

2. Information obtained from electronic and paper files of the Office of
Commissioner of Political Practices, including campaign finance reports. This
information is compiled and maintained in databases of the National Institute on

Money in State Politics. The Institute tracks campaign money in several
categories, including individuals, PACs, and political party committees.

3. Findings of Fact and Conclusions of Law (Docket No. 195) in
Montana Right to Life, et al. v. Eddleman, et al,, CV 96-165-BLG-JDS (filed
September 19,2000).

4. Defendants' expert disclosures in Montana fught to Life, et al' v.
Eddleman. et al.. CV 96-165-BLG-JDS.

5. Exhibit D-24, admitted into evidence at trial in Montana Right to Life,
et al. v. Eddleman, et al., CV 96-165-BLG-JDS.

6. Communications with candidates, political consultants and volunteers,
political party representatives, govemment employees monitoring elections, and

elected officials in Montana, during period of 1982 to the present. I have been

compiling state-level campaign-finance data and analyzing trends since 1992.

7. Montana Code Annotated Sections 13-37-216(l), (3), and (5), and

Campaign Contribution Limits Summary prepared by Montana Commissioner of



Political Practices.

8. CI-64, which is a constitutional initiative passed by Montana voters in
1992, and now found in the Montana Constitution, Article IV, Section 8.

9. Reported cases, including Montana Right to Life Associate v.
Eddleman, 343 F.3d 1085 (9th Cir. 2003) and Randall v. Sorrell, 548 U.S. 230
(2006), as well as Order Granting and Denying Motion for Preliminary Injunction
(Doc, No, 66) filed in Lair, et al v. Murry, et al., CV-I2-12-H-CCL.

10. Summary of Facts, Statement of Findings and Conclusion, In the
Matter of the Complaint Against the Steve Bullock for Attorney General Campaign
Committee and Montana Democratic Party and Chairman Dennis McDonald
(Deputy Commissioner of Political Practices Jay P. Dufrechou, May 15,2012).

I I . Campaign Finance Review for Montana (May 2012) on letterhead of
Clark H. Bensen, as well as data, supporting data tables and information provided
therewith.

Defendants' Expert Disclosures in this matter (May 29,2012).

Plaintiffs' Discovery Responses (June 2012).

B. Statement of Opinions and Bases of Opinions

Staternent of Opinions

Based on the information reviewed, as well as my knowledge, skill,
experience, training, and education developed over the course of30 years studying
and analyzing elections in Montana, including the charts appended hereto that help
explain the reasoning behind my analysis and which may be offered as exhibits, it
is my rebuttal opinion as to the Bensen Report:

Because of methodological and other problems, the Bensen Report's
conclusion that Montana's contribution limits prevent campaigns from obtaining
needed resources is erroneous and unsupported. As I have already stated in my
initiai expert disclosure, Montana contribution limits make Montana campaigns
very participatory, healthy and competitive. My opinions and reasoning set forth
below are further supported by the tables in the attached appendices at pages 11-
25, and these charts may be offered at trial to help explain my opinions and the

12.

13.



bases of my opinions.

The major methodological deficiencies with the Bensen Report are as

follows:

1. The focus of the analysis on only those elections with a margin of
10Yo or less ofthe votes cast renders the data pool too small and ignores relevant
data from other sources.

2. The analysis does not include primary campaigns.

3 . The analysis does not include an assessment of non-itemized
contributors and contributions.

4. The analysis does not account for the general voting age population in
or other local characteristics of the selected districts.

5. The analysis of selected campaigns presents an overstated and biased

assessment of the number of donors at the maximum level.

6. Even with the selected campaigns, the number of donors affected by
limits is well below 10 percent when small-donor estimates are included.

7. Non-individual donors (PACs) constitute an extremely small
percentage (l%-7% House/ 2%-5% Senate) of donors who hit the limit.

8. Non-individual donors (Political Party Committees) constitute an

extremely small percentage (3%-5% House/ l%-5% Senate) of donors who hit the

limit.

9. Political Party Committees may pay compensation of persons who
provide personal services rendered to a campaign or political committee, which are

not considered contributions, and the Bensen Report does not consider this aspect

of Montana political campaigns.

10. The Bensen Report's discussions concerning "hypothetical lost
revenues" are not supported by reasonable assumptions.



11. The Bensen Report's conclusions rest on speculation derived from
inadequate data and assumptions that are not supportable based on accepted
methodology or facts relating to Montana elections and political campaigns.

Bases of Opinions

The Bensen Report reviews 121 candidate campaigns that have taken place
since 2004. These races, hand-selected for inclusion in their Report, represent
"close" elections (within a 10%o margin). See Bensen Report, at 10. The Bensen
Report's assumption that only close elections can render useful information about
contribution limits is not correct. The narrow data pool excludes information that
is vital to any determination of the impact of contribution limits on campaigns. My
analysis ofthe Bensen Report includes the Charts in the appendices at pages l1-20.

First, there is no explanation in the Bensen Report for why primary
campaigns were excluded from the analysis. The data from primaries indicates
that contribution limits are not often hit. The inexplicable exclusion of primaries
from the Bensen Report's analysis skews the results of the report. Second, the
Bensen Report only assesses the itemized contributions of donors who contributed
$35 or over. Small contributions ofless than S35 represent, however, a significant
portion ofoverall contributions and come from a pool of donors who could have
given more but did not. Without an analysis of this pool of donors, it is impossible
to know whether candidates are being impeded by contribution limits, or simply
not doing the work of seeking greater contributions from an existing pool of
donors. The Montana contribution limits encourage candidates to acquire a broad
and diverse base of support, which has also been recognized as a method to
eliminate undue influence, or the appearance thereoi from large contributors and

special interests. Similarly, the Bensen Report includes no analysis of the number
of donors as compared to the total voting age popuiation in the selected districts.
Without such an analysis, it is impossible to know whether candidates are being
impeded by contribution limits, or simply not tapping into the full potential donor
pool in a district.

In addition to the overly-narrow data pool, the Bensen Report presents an

overstated and biased assessment of the number ofdonors at a maximum or near-
maximum level. The races analyzed in the Report appear to have been

strategically selected, containing more than the average number of donor-
transactions at the maximum level. Even taking into account the number of
maximum-level donor transactions in the selected campaigns, the number of
donors affected by contribution limits is still well-below 10 percent when small-



donor estimates are included. Similarly, PACs and Political Party Committees
constitute an extremely small percentage of donors who hit contribution limits.
The Bensen Report also fails to address that payment by political parties for
compensation ofpersons who provide personal services rendered to a campaign or
political committee are not considered contributions, which is a significant
difference between PACs and Political Party Committees.

The Bensen Report appears to rely exclusively on data from repofts posted

online by the Commissioner of Political Practices. This data is incomplete and not
always reliable because, in part, amended reports are not posted online' The
Commissioner's website includes the following language: "Disclaimer: This
service offers a view of the original report only. Contact our ffice for amended
versions ofthe reports. " (emphasis in original). To the extent that any Plaintiff
responded to discovery requesting identification ofeach document relating to this
matter provided to, reviewed by, or relied upon by Plaintiffs' expert, the response

was: "All such data is easily obtainable by Defendants from public records

maintained by the Commissioner, namely the Commissioner's webpage." The
Bensen Report itself indicates there were limitations on the data as provided, and

reliance upon the "Commissioner's webpage" is not reasonable because of the

disclaimer and my experience with analyzing all the data available from the

Commissioner (including paper hardcopies of amended reports). The data from
the webpage is incomplete.

The "near-maximum" data category is contrived and illusory. Consideration
of the "near-maximum" contribution offers nothing substantial to the analysis of
whether contribution limits prevent candidates from mounting effective campaigns.

The "near-maximum" contributors are far less significant that the number of
contributors who do not reach the $35 reporting threshold. These under-threshold
contributors were engaged enough to contribute to a campaign and offer an

extremely important untapped resource of potential contribution revenue, which
has been ignored by the Bensen Report.

The Bensen Report's discussions of "hypothetical lost revenues" are

founded on unsupported assumptions, and do not usefully assess the impact of
contribution limits, In order to arrive at its conclusions about lost revenues due to

contribution limits, the Report must assume that: (1) candidates have received all

that they can receive from existing donor pools, including the below 535 donor
pool; and (2) candidates have explored the potential donor pool represented by the

total voting age population in a district less the known donor pool in that district.
As the data indicates, the Bensen Report cannot make these assumptions. See Chart



at page 25. The pool ofunder $35 donors in these campaigns and potential
untapped donors in the general voting age population offers a very substantial
opportunity for candidates to significantly increase contribution revenues within
current contribution limits. The Bensen Report itself recognizes the distinction
between contribution limits as a real bar to effective campaigning, and simple
laziness: "It is more cost-effective to ask a known-giver to provide more money to
meet the maximum than it is to find new donors: prospecting is an expensive
operation that requires planning and time. Likewise, events that produce small-
dollar donations require planning and operational considerations." Bensen Report,
at 11. In other words, it is easier to raise lots of money from a few donors, than
small amounts of money from many donors - therefore, contribution limits should
be raised, This contradicts the Bensen Report's argument that the resources are not
available and limits need to be raised.

The Bensen Report also assumes that when a campaign spends more than it
raises, or when candidates donate to their own campaigns, there is a problem with
contribution limits impeding their efforts. These assumptions are erroneous. These

concems about candidates donating to their own campaign do not indicate any
problem with contribution limits. In my experience and study of Montana
campaigns, this is not an indication that contribution limits are limiting candidate
resources. Candidates often donate or borrow from themselves at the beginning of
a campaign to get the campaign going. Candidates donating to their own
campaigns has nothing to do with running into contribution limits later in the
campaign. There are no limits on Candidates contributing to their own campaigns.

A closer analysis of the selected races in the Benson Report follows:

House Races Since 2004

The Bensen Report analyzed 9 percent of the possible Montana house

campaigns, ignoring 112 primary candidates. Our analysis of the campaigns he

analyzed showsjust l6 percent ofthe individual donors reaching the contribution
limits, and 76 percent contributing below the limit. Just 3 percent of the non-
individual donors hit the limit while 4 percent donated below the limit. More than
16,670 donor transactions are accounted for in this analysis, with donors under the

reporting threshold accounting for thousands more ($35 cutoffequals 2,361

additional donors; $5 cutoff equals an additional 16,529.) The actual number of
donors is likely less since a donor can give at the maximum to one candidate,
below the maximum to another candidate, and below the maximum to still another
candidate.



A broader analysis eliminates the distortions produced by the 73 hand-
picked House races. The 9l percent of campaigns left unexamined by the
Plaintiffs tell a different story, with 14 percent of individual campaign donors
hitting the maximum and74 percent giving below the maximum; and 4 percent of
the non-individual donors hitting the contribution limit and 7 percent giving below
the limit. Smail, non-itemized donors below the reporting threshold range between
14,495 when divided by the S35 cutoff and 101,470 when divided by $5.
Additionally, the Bensen Report appears to have selected campaigns to analyze
strategically. The 73 campaigns analyzed averaged 19 donor-transactions atthe
maximum level, whereas the remaining 753 campaigns averaged just seven donors
at the maximum level.

The Bensen Report did not analyze data from candidates who did not prevail
in primary races. The absence of primary losers is significant. In the 2004 and
2008 House races, no donor to a primary loser hit the limit; just four donors hit the
limit in 2006; and in 201 0, a very contentious election year, just 24 hit the limit. In
the four election cycles, just four non-individuals hit the limit and 5l gave below
the limit. Clearly, the contribution limits are not a significant influence on primary-
campaign losers, so their absence from any limits analysis skews that analysis
significantly.

Senate Races Since 2004

An analysis ofBensen Report's selected Senate campaigns reveals trends

similar to those seen in the House analyses. Perhaps most important, the ?7

campaigns examined saw an average 49 donors at the maximum level, where the
remaining 191 campaigns saw an average of half that, 13. So race selection plays

an important role in overstating the effect of contribution limits.

Individual donors who hit the limit represented 20 percent of the total in the

selected states, where 74 percent of the donors did not hit the limit; non-individuals
that hit the limit represent 2 percent ofthe donors, and 3 percent did not hit the
limit. In the 191 unexamined campaigns, individual donors at the limit represented
l6 percent of the donations, with individuals not at the limit representing 75

percent. Non-individuals at the limit represented 3 percent of the donor total and

those not at the limit represent 5 percent.

Donors under the reporting threshold in the selected races would represent
another 1,446 ($35 cutofl) to 10,125 ($5 cutoff) donors, greatly reducing the



overall percentage ofdonors at the maximum level. The other races' numbers are
even higher, 4,313 (S35) to 30,191 ($5).

Statewide Races Since 2004

Statewide races selected for analysis in the Bensen Report also appear to be
strategic. In the 19 races analyzed, we found an average of25 donors per campaign
hitting the contribution limit, while the 42 races not examined averaged half that,
just i3 donors at the maximum. Donors at the maximum level represented just 4
percent of the donor transactions, with 94 percent under the maximum, Yz percent
for non-individuals at the maximum and I percent for non-individuals below the
maximum.

Gubematorial Races Since 2004

An analysis of the gubematorial campaigns, 2004-2010, reveals pattems
seen in other analyses presented here. An analysis ofthe Bensen Report's race
selections shows just 2 percent hit the contribution limit in2004, an contentious,
open contest, with more than97 percent giving below the threshold. Between 419
($35) and 2,937 ($5) additional donors gave, greatly reducing the percentage of
donors affected by a contribution limit and increasing the number who gave to
candidates in the race.

Analyses of the other gubematorial campaigns not examined reinforces these
findings; Less than 2 percent ofdonors reached the contribution threshold, more
than 98 percent did nol Unitemized donors represented another 1,050 ($35) to
7,355 donors.

Political Party Committees

In the Charts at pages 2l-24, examining political-party donations to
candidates reveals minor fluctuations in the percentage received by races analyzed
by the Bensen Report (P) and those unexamined (N), with the former trending
lower than the larger group. Overall, these frgures illustrate the consistent role
politicai parties play in donations to house and senate candidates, over time.

Senate

As for the impact of aggregate contribution limits, 2004-2006 senate races in the
seneral election revealed:



No races at the two-election maximum of $2,100
13 races above the one-election maximum of $1,050;
l4 races at the $1,050 one-election maximum;
40 races below the $1,050 maximum, and;
27 races with no donations from oartv committees.

2008-2010 senate races in the general election revealed:

Two races near the two-election maximum of $2,600
Three races above the one-election maximum of $1,300;
Six races at the $1,300 one-election maximum;
42 races below the $1,300 maximum, and;
36 races with no donations from party committees.

Clearly, the aggregate contribution limits for party committees has not been

burdensome in state senate general elections, especially since the amount at or near

the limit went down when the limit went up. In fact, the number of races receiving
no or little from parfy committees represents the overwhelming majority.

House

2004-2006 House races in the seneral election revealed:

Four races at the two-election maximum of $ 1.300
46 races above the one-election maximum of $650;
64 races at the $650 one-election maximum;
150 races below the $650 maximum, and;
13 1 races with no donations from party committees.

2008-2010 House races in the general election revealed:

Two races at the two-election maximum of $ I,600
I 7 races above the one-election maximum of $800;
8l races at the $800 one-election maximum;
143 races below the $800 maximum, and;
13l races with no donations from party committees.

With few races reaching the maximum in aggregate donations from party

committees in state House races, and a vast majority receiving well under the



maximum or no contributions, the limits do on aggregate donations to candidates

by party committees do not appear to be a major factor in Montana elections'

Summary

Montana's political system is healthy compared to other states, with
competitive statewide, regional office, and legislative races. Candidates in
Montana can raise sufficient funds to run competitive races as incumbents,

challengers, or as candidates for open seats. To the extent that any candidate

believes contributions are too low to mount an effective campaign, the candidate

has the opportunity to raise sufficient funds by expending more effort to reach out

to the electorate and thereby expand the contributor pool, at least to the extent that

the demographics and preferences of the electorate allow a reasonable opporhrnity

for success. Based upon my review of the Bensen Report and the data relied upon

in the Bensen Report, the data and my experience in observing and evaluating
Montana elections, the Bensen Report does not support any conclusions that

individuals, PACs and political party committees lack any substantial ability to be

heard in Montana elections under current contribution limits established by
Montana Code Annotated Sections 13-37'216(1), (3), and (5). While contribution
data varies somewhat from election to election, the ability of individuals, PACs

and political party committees to be heard in Montana elections has not
meaningfully decreased since the Eddleman case was decided.

D. Qualifications.

My C.V. is attached to my previous disclosure (May 29,2012), which lists

my experience and publications during the past l0 yearsn and is incorporated by
reference. I have not testified as an expert witness within the last four years, I
charge $125 per hour for all work in this matter, including study and testimony'

I declare under penalty ofperjury that the foregoing is true and correct.

DATED thisl4th day of June, 2012.

\s:s-
10

Edwin Bender
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