


Comments on DEQ BTC Design Documents
August 31, 2022

This sentence and similar ones have appeared in a few public documents issued by DEQ, such as
the BTC fact sheet, and creates a misimpression of the BPSOU Consent Decree, which included
an agreed over-payment to the State for BTC Riparian Actions to allow for significant leftover
funds to go to the Parrot Tailings Waste Removal Project. Specifically, the anticipated actual
cost of BTC Riparian Actions is shown as $5.0 million (in 2020 dollars) in the 2020 BPSOU
Record of Decision Amendment in Section 6.2.5, Cost (Attachment 2), which reflects the
understanding that went into the BPSOU CD. This arrangement and understanding was
confirmed in several restoration plan amendments approved by the Governor as well as in public
statements by the Governor’s Office supporting and explaining the BPSOU Consent Decree.

As you know, the cost of the project is a matter of significant interest in Butte and it was stated
by BNRC members and others at the March 2022 BNRC meeting that the project should not cost
$20.5M, based on public knowledge of that fact that the $20.5M included a significant
overpayment to go to fund Butte restoration actions. To aid public understanding and confidence
in the stewardship of these joint State settlement funds, we would ask you to add, “with leftovers
anticipated to repay restoration funds,” in future quarterly reports, fact sheets, etc.

7" Bullet: This states, “a draft fact sheet was sent to the EPA team for edits.” NRDP did not
receive the fact sheet ahead of time, which is not consistent with DEQ’s February 16, 2022, letter
to NRDP (Attachment 3), which states: “DEQ will, of course, provide documents to NRDP that
we provide to EPA under the SMOA.”

We would reiterate our request that DEQ provide NRDP with these types of draft documents and
an opportunity for review and input in the future before they are finalized so that potential issues

can be identified early and not cause delay in the schedule or increase costs?

Task Order 04 with Spectrum Engineering and Environmental, LLC (Attachment 4):

NRDP provides the following comments:

(1) Delineation of what tailings, wastes, contaminated soils, and sediments should be
removed:

Our reading of the Task Order indicates that Task 7 and some of Task 8 appear to be premised
on the idea that delineation of the floodplain governs what tailings, wastes, contaminated soils,
and sediments must be removed. Can you confirm our reading? If we read the Task Order
correctly our question is whether delineation of the floodplain is necessary at this point? The
parties agreed on the extent of the waste removal in the BPSOU Consent Decree, specifically in
Figure BTC-1 (Attachment 5).

Specifically, in relation to delineating wastes, DEQ’s Task Order 04 with Spectrum states “All

connected areas below this elevation shall be considered the “100-year floodplain” to be used for
waste delineation.” (Task 7 page 3). It also states, “and the 100-year floodplain between George
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Street and Lexington Ave Culverts.” (Task 8 page 3) “A major data gap to be addressed is
identifying the vertical and horizontal extent of wastes in the project boundary.” (BTC Riparian
Actions Fact Sheet)

Section 5 of Attachment C, the Further Remedial Elements Section 5 Blacktail Creek
Remediation and Contaminated Groundwater Hydraulic Control uses Figure BTC-1 to define the
horizontal limits for waste removal — not the “100-year floodplain” (BPSOU CD Attachment C
to Appendix D). Specifically, the following quotes are from Section 5 of Attachment C of the
BPSOU CD.

“1. Remove All Tailings, Waste, and Contaminated Soils — The State, through the Montana
Department of Environmental Quality (DEQ), shall remove all tailings, wastes, contaminated
soils, and sediments that exceed the Waste Identification Criteria in Table 1 of Appendix 1, in
and along Blacktail Creek and Silver Bow Creek below the confluence with Blacktail Creek and
their 100-year floodplains, as delineated in Figure BTC-1.” (Appendix C, page 24)

“5.1.1 Remove All Tailings, Wastes, Contaminated Sediments and Soils (DEQ
Responsibilities)

All groundwater saturated and groundwater unsaturated tailings, waste, and
contaminated soils shall be removed from the 100-year flood plain extending
from the Lexington Avenue culverts to the George Street Culverts, as depicted
in Figure BTC-1.” (Appendix C, page 25)

“The vertical and lateral extent of removals will be determined following a pre-
design investigation to delineate tailings, wastes, and contaminated soils and
sediments within the areas on Figure BTC-1.” (Appendix C, page 25).

(emphasis added with highlighting)

Figure BTC-1 (Attachment 5) delineates the BTC Riparian Actions for wastes to be removed that
fail numeric criteria in Table 1 of Attachment C. The area delineated in figure BTC-1 may or
may not include the 100-year floodplain, but it is the area agreed to by the CD parties for waste
removal, similar to figure BRW-1. Depending on the flow data and other assumptions used
during model development, the “100-year floodplain” could be substantially larger or smaller
than the area depicted in BTC-1.

In our view, calculation of the 100-year floodplain is not necessary for identification of wastes to
be removed. NRDP’s understanding is based not just on the language cited above (which we
believe is clear), but on the entire Appendix D of the CD, and includes the following pieces of
information for your understanding and background on the CD:
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a. The boundary in BTC-1 incorporates the floodplain and all wastes that exceed the
criteria will be removed within that boundary on BTC-1. “[A]s delineated in Figure
BTC-1" is intended to explain that the textual description matches the line in BTC-1.

b. Section 5.0, #2, right below the language quoted from #1, “Removal of waste materials
contributing to groundwater contamination within the BTC area is anticipated through
remedial actions identified in item 1. However, some areas north of Blacktail Creek,
outside of the floodplain, are known to contain tailings, waste, and/or contaminated
soils. Initially, approximately 100 gallons per minute (gpm) of contaminated
groundwater will be collected to control discharge to surface water.” (emphasis added).

c. There is similar language in Section 1.2. Why would the CD say there are areas of
contamination outside of the floodplain if the CD parties planned to figure out the
floodplain and adjust the contamination removal area accordingly?

d. Also, there is a lot of discussion as to how the new floodplain would be designed and
reconstructed, but nothing on how to delineate the existing floodplain. It would seem
there would be requirements on this if the CD parties had agreed that a future floodplain
delineation would control the waste removal.

e. The ROD amendment also has a public comment about the Silver Bow Creek floodplain
not matching the BPSOU boundary in one place and the agency response stated, “The
BPSOU boundary was originally drawn to encompass historical mining operations that
impacted soils, groundwater, and surface water on the Butte Hill and in the Timber Butte
area based on data EPA collected in the mid-1980s. It was not drawn to encompass the
complete floodplain of Silver Bow Creek. The floodplain referenced in the
presentation, to which the commenter refers, did not coincide with the BPSOU
boundary.”

We hope the above explanation is helpful for understanding why we believe the delineation of
the floodplain does not control where waste removal occurs at BTC (rather BTC-1 lays out the
conceptual location, to be finalized in design). Accordingly, delineating the floodplain at this

juncture does not appear to be a necessary or prudent use of the settlement funds.

Instead, floodplain delineation is necessary for the design of the reconstructed floodplain—which
would be based on the current parameters at that time - and thus, if necessary, would most cost-
effectively be performed with the “design team” as they will develop a floodplain model which
works for their design and the expectations of project closeout.

We understand that DEQ is the lead agency but offer this comment from the standpoint of
NRDP’s interest in the work being performed cost-effectively. If you disagree with the analysis
of the CD we laid out above, we would welcome a further discussion.

(2) Estimating total water volume to be dewatered:
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The TO Task 9 “Estimate Volume of Water Associated with De-watering Activities Related to
Waste Removal” states “Contractor will conduct sampling pursuant to the QAPP and PDIWP
with the objective of quantifying the total volume of water associated with construction
dewatering as well as the quality of water.”

Determining water quality is a necessary task, but it seems to us that that defining the “the total
volume of water associated with construction dewatering” cannot be determined in advance as it
is dependent on the future construction contractor’s methods, means and schedule, varying
hydrologic conditions, and other independent variables. As noted in Paragraph 35 of the BPSOU
CD, BP-AR will determine the maximum flow rate of construction dewatering water from the
BTC Riparian Actions that it can take at the Butte Treatment Lagoons, and the construction
contractor will then need to consider this limitation in determining how to perform the project.

To the extent that aquifer data is needed now, BP-AR’s current plan for an aquifer test at BTC is
a good opportunity to further quantify aquifer conductivities and transmissivities, and it would be
extremely cost-effective as they are performing the test for the BP-AR BTC responsibilities. We
would ask DEQ to consider whether coordination with BP-AR is a more cost-effective way to
collect its project necessary data.

(3) Clarifying Process for Contracting for Engineering of the BTC Riparian Action:

At the March 2022 BNRC meeting, DEQ received comments expressing concern about the
process for hiring its current engineering contractor. DEQ told the BNRC and public that it
planned to go out for bid (i.e., do a second procurement) for the engineer that will do the actual
project design and implementation. Having the potential for two separate DEQ contractors to
investigate and design a remediation for the same issues in the same location is not typical. The
questions about the engineer for BTC Riparian Actions continues to come up in Butte, and we
would like to understand DEQ’s plans. Could you clarify for us and the public whether DEQ
intends to hire a different contractor to conduct design and construction oversight?

(4) 2022 BTC budget:

In its presentation to the BNRC on March 31, 2022, DEQ stated that the budget for 2022 was
approximately $358,000. The attached budget estimate submitted to EPA states the budget
estimate for 2022 is approximately $543,000. If DEQ’s presentation to the BNRC was not
comprehensive, we would suggest DEQ consider clarifying the complete budget with the BNRC,
including staff time.
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(5) Additional items:

Providing BTC Riparian Actions documents to NRDP to try to resolve internal state comments
before circulating them to external parties would be consistent with the agreement between DEQ
and NRDP management.

a.

NRDP has not received any of Spectrum’s required monthly status report submittals, as
required in the Task Order. Can NRDP receive copies of this information and be added
to the cc list for future submittals?

Jim Ford and Katherine Hausrath were cc’ed on the March 1, 2022, submittal to EPA, but
not on the subsequent submittals. Can you ensure that NRDP receives all appropriate
documents by cc’ing Pat Cunneen and Jim Ford on all future correspondence and
submittals required under the SMOA and Appendix H of the CD?

The Remedial Design Work Plan was due to DEQ 90 days after the Task Order was
executed, which was March 28, so it was due on June 28, 2022. DEQ’s August 19, 2022,
email (Attachment 6) said that DEQ does not have any documents entitled “work plan”
and does not plan on providing these. We don’t see how there is sufficient information to
meet the requirements of Appendix H at this time, so could you please confirm whether
DEQ has amended this Task Order requirement to change the date of this Remedial
Design Work Plan submittal? If you have gotten this draft work plan, could we please
get a copy of the draft before it is submitted to parties outside of the State.

Per the Task Order, the QAPP was due in 120 days, so it was due from Spectrum on July
28. NRDP did not receive either of these draft documents. May NRDP get copies of
these documents before they are submitted to EPA or other non-State parties?

The Pre-Design Investigation Work Plan is due to DEQ September 28, 2022 (see Task 6
deliverable). Please note that DEQ’s August 19, 2022, email said that you do not plan on
providing any documents entitled “work plan,” but the PDI Work Plan is a required
submittal under both the Task Order and Appendix H. Please provide us with a copy of
the draft PDI Work Plan when you receive it.
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Please let me know if you have any further questions or concerns or would like to meet to discuss
these comments and questions in further detail.

Sincerely,

Pat Cunneen
Natural Resource Damage Program

cc: sent via email:
nrdprecords@mt.gov
Harley Harris, NRDP
Katherine Hausrath; NRDP counsel
Jim Ford; NRDP
Jon Morgan; DEQ counsel
Carolina Balliew; DEQ
Daryl Reed; DEQ
Wil George, DEQ
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Attachment 2

6.2.5 Cost

Expanded mine waste removal area and waste volumes for the amendment’s
selected remedy are substantially larger than those envisioned in the
2006/2011 BPSOU Record of Decision. As such., removal costs are
expected to be greater for these elements. The 2006/2011 BPSOU Record
of Decision did not identify installation of specific storm water basins. but
the proposed basins and other stormwater features described in the 2020
Record of Decision amendment are similar to the sediment basins and other
stormwater controls found mn the original Record of Decision. Costs
associated with the stormwater treatment plant contingency and the
infiltration barrier contingency. which are removed through this record of
decision amendment. reduce the cost of overall remedy by approximately
$48 million (2006 BPSOU Record of Decision Tables 12-3. 12-5. and 12-
8). However, those reduced costs are offset by increased costs of
approximately $44 million for the larger waste removals necessary for
constructing the stormwater basins ($13 nullion). for removing waste
upstream in Blacktail Creek ($5 million). for removing waste in the Butte
Reduction Works area ($15 million). for storm water controls in the Grove
Gulch area ($1 million). for expansion of the Butte Residential Metals
Abatement Program ($3 million). and tfor additional hydraulic controls for
Blacktail Creek and Butte Reduction Works areas ($7 million). The net cost
change from the original 2006 BPSOU Record of Decision is estimated to
be an overall reduction of approximately $4 million from the $157 million
remedy cost estimated i the 2006 BPSOU Record of Decision which falls

within the acceptable -30% to +50% cost range.
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Attachment 3
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Attachment 4
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Attachment 5
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Attachment 6
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