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Preface

The Montana Department of Justice was awarded the Office of Justice Programs: Bureau of Justice
Assistance Sexual Assault Kit Initiative Grant funded through the Montana Department of Corrections Crime
Control Bureau. The Montana Sexual Assault Kit Initiative is comprised of a SAKI Task Force assembled
by Attorney General Tim Fox. Our goals are to end the backlog of untested sexual assault kits, strengthen
victim services, prevent revictimization, and provide training on best practices for investigating sexual
assault crimes. As a statewide resource, this guide will provide sexual assault investigation techniques
and strategies that can be adopted by officers across Montana. Investigating Sexual Assault: A Guide for
Law Enforcement Officers consists of best practices for a victim centered, trauma informed response.
Recommendations in this guide reflect protocols that enable officers to effectively respond to, investigate,
and apply best practices for a sexual assault response. As we evolve our practices and responses to sexual
assault, this guide serves as a foundation for sustainable change.
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INTRODUCTION: A Survivor-Centered
Guide to Investigating Sexual Assaults

At the center of every sexual assault case is a person—a survivor—who has experienced trauma of the most
personal and intimate kind. The survivor’s life will never be the same. Often, they suffer physical injuries,
and most experience Post-Traumatic Stress Disorder (PTSD). A survivor may struggle with long-term
anxiety and feelings of fear, helplessness, and shame.

Between 400,000 to 500,000 sexual assaults occur each year in the United States. That’s a rate of nearly
one sexual assault every minute. One in three women and one in six men suffer some form of sexual assault
in their lifetimes. For American Indian and multiracial women, the statistics are even more dire: nearly
half are sexually assaulted in their lifetimes. Research also indicates that 63 percent of sexual assaults are
never reported to law enforcement. (A common myth is that survivors of sexual assault make false reports,
yet false reports are rare and rates are similar to those of other crimes; only 2 to 7 percent of all reported
sexual assaults turn out to be false.)

When sexual assaults are reported, law enforcement officers are often the first responders. Unfortunately,
our badges are a bit tarnished when it comes to how sexual assault cases have been handled in the past. A
lack of education and understanding on how the brain responds to a traumatic event, combined with social
and cultural biases led to law enforcement misreading survivor behavior as untruthful and even suspicious.
And this confusion led to systemically poor performance—sexual assault reports were often ignored or
neglected; investigations were sloppy or incomplete; and suspect apprehension and conviction rates were
low. All too often, survivors were traumatized first by the assault and then again by law enforcement’s
response to their pleas for help.

To reverse these trends, researchers, victims’ advocates, crisis counselors, forensic scientists, medical
professionals, and law enforcement professionals have collaborated to develop “best practices”—the most
effective strategies, tools, and techniques for responding to and investigating sexual assaults. Together,
these best practices form the basis for a survivor-centered/trauma-informed approach to sexual assault
investigations.

This guide provides a detailed framework for understanding and methodically applying a step-by-step
investigative process within the mindset of a survivor-centered/trauma-informed approach. The goal is to
treat every survivor with respect and compassion, ensuring their safety and well-being, and completing an
accurate and thorough, non biased investigation.
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Chapter 1 - Legal Considerations
FRAMEWORK: Introduction into MCA and Sexual Crimes Investigations

By their very title, law enforcement officers are just that—we are entrusted to enforce the laws that society
enacts to prevent people from preying upon those who are vulnerable. Through legislative processes, we
enact laws to regulate society, protect people and property, enforce rights, and resolve conflicts. As a society,
we have entrusted the duties of enforcing laws to a group of individuals who have passed the stringent
qualifications necessary to be called law enforcement officers.

As a sworn law enforcement officer, your primary function is to gather facts and evidence and make
determinations to establish whether or not a crime has been committed, to protect life and property, to
enforce the law when it has been violated, and, importantly, to resolve conflicts of those in crisis.

The very foundation of your role as an effective and respected law enforcement officer is being
knowledgeable in the laws you are entrusted to enforce, without prejudice or bias. In addition, you should
also understand the laws that apply directly to your job—laws that guide your behavior on the job, as well
as laws meant to protect you as you perform your law enforcement duties.

To help build this knowledge and understanding, this chapter explains laws pertaining to sex-based

offenses as those laws are codified in the Montana Code Annotated. The following pages are intended to
help you understand and navigate Montana’s definitions of consent, medical laws, liability issues, Sexual
Assault Response Team/Multi-Disciplinary Team protocols, diversity issues, and survivor’s rights issues.

Chapter 1 - Legal Considerations |
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Protocol:

A: When investigating a sexual assault, you must first start by understanding the elements of the crime.
Title 45, Chapter 5, Part 5 of the Montana Code Annotated (MCA) specifically defines the elements of
sexual crimes, guiding law enforcement officers about what determines consent, for example, and other
aspects of such crimes.

This guidebook and the sexual assault investigation checklist can provide you with the understanding
needed to conduct a thorough and appropriate investigation into a sexual assault crime. The following
pages provide descriptions and examples of the elements and nuances of sexual crimes as outlined in the
MCA. The sexual assault checklist is a condensed version of this guidebook.

As you read the following definitions and elements relevant to sexual assault, bear in mind that your
understanding of these terms and concepts is essential to conducting an accurate and thorough
investigation. In the course of your work, you will uncover details and nuances that will be pertinent to
terms like “consensual,” “sexual contact,” and “knowingly.” To recognize facts and evidence as relevant, you
must understand these terms and concepts.

[t's also important that you keep an open mind throughout the investigation. Never blame nor doubt the
credibility of the survivor. Understand that sexual activity occurs between two people and includes not just
what happened at one moment, but before, during, and after a sexual encounter. At any time during the
encounter, one or both parties may withdraw consent to a sexual act. The statute definitions and examples
below will help you understand the differences between consensual and non-consensual sexual activity

or contact. Often, your own common sense and personal experience will help you deduce whether an
encounter was consensual, but your thought process should always be guided by statute.

What Is Consent?

In this guide, consent is defined by the Montana Code Annotated (MCA). As an investigator, you should also
understand a commonsense approach to consent. “Consent is when someone agrees, gives permission,

or says ‘yes’ to sexual activity with another person. For consent is to be genuine, it must be freely given—
‘consent’ that is coerced or forced is not consent at all. Also, all people in a sexual situation must feel that
they are able to say ‘yes’ or ‘no’ or to stop the sexual activity at any point. Anything less is not consensual.”
(University of Michigan Sexual Assault Prevention and Awareness Center)

B. Montana Code Annotated (MCA) 45-2-101 provides definitions for elements of various forms of sexual
assault and defines consent. You must know and understand these definitions because they inform
the investigative work you will do, interviewing the people involved, collecting facts and evidence, and
documenting your findings.

This section cites the definitions as they appear in MCA 45-2-101 and also gives examples of some activities
that could be construed as criminal. The examples are not exhaustive—other activities not listed here may
also be criminal.

2 | Investigating Sexual Assault: A Guide for Law Enforcement Officers



Definitions: (45-2-101 General Principles of Liability)

e (Consent — MCA 45-5-501

As defined in MCA 45-5-501, (1)(a), as used in 45-5-502, 45-5-503, and 45-5-508, the term
“consent” means words or overt actions indicating a freely given agreement to have sexual
intercourse or sexual contact and is further defined, but not limited by the following:

¢ “An expression of lack of consent through words or conduct means there is no consent or
that consent has been withdrawn.”

¢ “A current or previous dating or social or sexual relationship by itself or the manner of
dress of the person involved with the accused in the conduct at issue does not constitute
consent.”

¢ “Lack of consent may be inferred based on all of the surrounding circumstances and must
be considered in determining whether a person gave consent.”

e Sexual Contact (Criminal Elements)
Touching of the sexual or other intimate parts of the person of another
¢ Directly or through the clothing in order to...
¢ Purposely or knowingly cause bodily injury (pain, bruising)

¢ Purposely or knowingly humiliate (survivor’s perception), harass (repetitive,
annoying), degrade (power, control, demean, with or without an “audience”)

¢ Arouse or gratify the sexual response or desire of either party (arousal,
stimulation, comments, bodily reaction)

Sexual or intimate parts of the body can include but is not just limited to the breasts, buttocks,
thighs, groin, vagina and penis. Other parts of the body can be classified as intimate or sexual if the
contact stimulates either person (i.e, fetishes such as feet, toes, neck, etc.)

e Sexual Intercourse (Criminal Elements)

Penetration (any penetration, however slight, is sufficient for this element to apply) of the vulva,
anus, or mouth of one person by the penis of another, a body member of another, or by a
foreign instrument or object manipulated by another.

e Vulva (vaginal components)

e Anus (either the suspect’s or the survivor’s during intercourse)

¢ Mouth (either the suspect’s or the survivor’s during intercourse)

e Causes bodily injury

¢ Humiliates, harasses, or degrades (survivor’s perception, suspect’s actions)

¢ Arouse, gratify the sexual response or desire of either party (arousal, stimulation,
comments, bodily reaction of either party)

Chapter 1 — Legal Considerations | Definitions: (45-2-101 General Principles of Liability) | 3



C. The following are the definitions outlined in the Montana Code Annotated 45-5-501 describing the
element of “without consent.” Some examples are given to help you better understand the different non-
consensual elements; other situations could also rise to be construed as “without consent.” You must
look objectively at all the circumstances before determining whether the act was “without consent.” You
may also want to consult with a prosecutor for assistance.

Voluntary, Informed, And Knowledgeable Considerations: (/K)
As the investigator, you can use the VIK test to refine your determination of whether or not consent was
given. Was consent Voluntary, Informed, and Knowledgeable?

e Voluntary: one’s own choice and the choice being freely given (not forced or coerced)

¢ Informed: aware and understanding of what was being consented to

¢ Knowledgeable: aware and understanding of the circumstances

Definitions: (MCA 45-5-501 Sexual Crimes)

e Without Consent — MCA 45-5-501 (Criminal Elements)

¢ The victim is incapable of giving consent due to being mentally disordered or incapacitated.

¢ Developmentally disabled (professional diagnosis)

e Injury impairing normal thinking (concussion, can they make an informed decision?)
¢ Drug facilitation (can the person act knowledgeably?)

¢ Intoxication (impaired vs. intoxicated)

¢ Medically incapable (in treatment)

¢ Neurological impairments (Alzheimer’s or dementia)

¢ The victim is incapable of giving consent due to being or feeling physically helpless. (The
survivor’s perception may include the suspect’s size, physical location of the sexual act, constant
pressuring by the suspect, body language of the suspect, or intimidating actions of the suspect. To
understand the “physically helpless” elements of “without consent,” draw upon your training in use-
of-force situations when you as the officer have exhausted all avenues to subdue a suspect, the suspect
has gained the upper hand, and your last resort is the use of deadly force because you are physically
helpless.)

¢ The victim is incapable of giving consent due to being overcome by deception, coercion, or
surprise. (The sexual act itself occurs before the victim can make an informed decision consenting to
the sexual activity.)

¢ The victim is incapable of giving consent due to being less than 16 years of age. (Important!

This applies for both sexual intercourse and sexual assault.)

e The victim is incapable of giving consent because the victim is a student of an elementary,
middle, junior high, or high school, whether public or nonpublic, and the perpetrator is not a
student of an elementary, middle, junior high, or high school and is an employee, contractor,
or volunteer of any school who has ever had instructional, supervisory, disciplinary, or other
authority over the student in a school setting.

¢ The victim is incapable of giving consent because the victim is a witness in a criminal
investigation or a person who is under investigation in a criminal matter and the perpetrator
is a law enforcement officer who is involved with the case in which the victim is a witness or
is being investigated.

4| Investigating Sexual Assault: A Guide for Law Enforcement Officers



¢ The victim is confined or incarcerated in a correctional facility, detention facility, or
treatment facility or is on probation/parole. (It’s important to understand that a person does not
need be specifically imprisoned, only that their liberties have been restricted. In this sense, restricted
liberty means the person is required to obey the rules of a facility or terms of probation. Failing to
do so will result in punishment. As mentioned above, a person under the supervision of authority is
deemed unable to voluntarily consent because they could reasonably fear punishment if they refuse
sexual activity. In short, a potentially coercive situation exists.)

¢ The victim is receiving services from a youth care facility. (Examples could be a children’s
hospital, group homes, foster homes, or foster care. This element includes anyone in a position of
redirecting, correcting, or reporting on the victim’s behavior or activity.)

¢ The victim is admitted to a mental health facility, community-based facility, or residential
facility or is receiving community-based services. (This section can include protected populations
in those facilities such as the elderly and those with mental health concerns.)

¢ Asusedin MCA 45-5-508, Aggravated Sexual Intercourse Without Consent, the term FORCE
is defined in MCA 45-5-501, (2)(a)(b) as “the infliction, attempted infliction, or threatened
infliction of bodily injury or the commission of a forcible felony by the offender; or the
threat of substantial retaliatory action that causes the victim to reasonably believe that the
offender has the ability to execute the threat.” (Such force alters the victim’s decision-making
process through fear of harm to themselves or others.)

e Knowingly — 45-5-201 (Determining state of mind)

A person acts knowingly with respect to conduct or to a circumstance described by a statute defining an
offense when the person is aware of the person’s own conduct or that the circumstance exists. A person acts
knowingly with respect to the result of conduct described by statute defining an offense when the person is
aware that it is highly probable that the result will be caused by the person’s conduct. (In the case of sexual
assault, an offender will take voluntary actions (such as placing their hands on the victim, physically pressing
against the victim, or displacing clothing) to engage in sexual contact. Such actions demonstrate the offender
has thought about what to do to engage in sexual conduct and has thus acted “knowingly,” in both awareness
of their own conduct and the likely result of that conduct. Knowingly making sexual contact without consent is
a crime.)

Chapter 1 — Legal Considerations | Definitions: (MCA 45-5-501 Sexual Crimes) | 5



Montana Code Annotated:
Sexual Assault (MCA 45-5-502)
Definitions: (MCA Title 45, Part 5, Sexual Crimes)

e Sexual Assault — 45-5-502 (Important information is outlined here to help you determine whether
elements of the crime of Sexual Assault have been met. Use of this reference guide should be used
in conjunction with the checklist.)

A person who knowingly subjects another person to any sexual contact without consent commits
the offense of sexual assault: (Fill in the following form to help determine and document whether
the elements of the offense of sexual assault have been met. Refer to the checklist and document

your findings. Remember: under Montana law, a person under the age of 16 years of age is unable to
consent to sexual contact or sexual intercourse.)

[] Age of Survivor: Gender: Male [] Female []

(If the assault occurred to a child under 12 years of age, you must follow Multi-Disciplinary Team
protocol (see MCA 52-2-211). For any sexually related crime involving any child under 18 years of age,
you are required to report the matter to Centralized Intake at 1-866-820-5437.)

e Prior convictions of the suspect?

¢ Misdemeanor []
(For a 1st or a 2nd offense, or if the survivor is Over 16 YOA)

o Felony []
(If the survivor is Under 16 YOA or for a 3rd offense or subsequent offense)
[] Consent:

Following MCA 45-5-501’s definition of consent, was the encounter consensual?
Facts documented:

[ Sexual Contact:
e MCA 45-5-101 (Sexual Contact definitions)

e Directly or through the clothing, causing:

e Bodily Injury (pain, injury, or illness)

¢ Humiliation, harassment, or degradation

e Arousal or gratification of either the suspect or survivor

Following MCA 45-5-101’s definition of sexual contact, are the elements of sexual
contact met? (] YES []NO

e Describe the contact:

¢ On what intimate part of the body did the contact occur? (Be aware of the
offender’s focus on the part of the body affected—it may not normally be thought
of as “intimate.” Yet it may apply if the contact produced sexual stimulation,
harassment, pain, injury, or degradation. Offenders may derive sexual stimulation
from contact with a foot, neck. or other body part. If the contact with the body part
meets the above listed elements, it is considered an intimate body part under this
section.)

¢ Direct or other contact?

6 | Investigating Sexual Assault: A Guide for Law Enforcement Officers



[0 Bodily Injury:
(Injury includes the feeling of pain, not just physical evidence of contact such as bruising, swelling, or
redness. Bodily injury can also include illness such as sexually transmitted disease.)

¢ What Injury:

¢  What part of the body:

¢ How was it documented? (Photo? Statement?)

[0 Humiliation, Harassment, or Degradation?
(How does the survivor feel about the contact. Ask the survivor to describe his or her feelings about the
contact.)

¢ Document observations:

[0 Arousal or Gratification?

(Research shows sexual offenders seek to satisfy psychological and physical desires. Ask the survivor

to describe how the suspect reacted to the sexual assault. Document if the survivor reports signs

of arousal or gratification from the suspect such as heavy breathing, fondling of genitals, facial
expressions, erection, ejaculation, comments or vocalizations made during the conduct, or other sexual
responses?)

e Document observations:

Chapter 1 - Legal Considerations | Definitions: (MCA Title 45, Part 5, Sexual Crimes) | 7



Sexual Intercourse Without Consent (MCA 45-5-503)

e Sexual Intercourse Without Consent — 45-5-503 (Important information is outlined here to help you
determine whether elements of the crime of Sexual Intercourse Without Consent have been met. Use
this reference guide along with the checklist.)

A person who knowingly has sexual intercourse without consent with

another person commits the offense of sexual intercourse without consent

(THIS CRIME IS ALWAYS A FELONY OFFENSE.) (Fill in the following form to help determine and
document whether the elements of the offense of Sexual Intercourse Without Consent have been met.
Refer to the checklist and document your findings. Under Montana law, a person under the age of 16
years of age is unable to consent to sexual contact or sexual intercourse.)

[] Age of Survivor: Gender: Male [] Female []

(If the assault occurred to a child under 12 years of age, you must follow Multi-Disciplinary Team
protocol. For any sexually related crime involving any child under 18 years of age, you are required to
report the matter to Centralized Intake at 1-866-820-5437.)

¢ Felony Offense
(Be aware of survivor and public safety considerations that require immediate
apprehension of the suspect.)

[] Consent: MCA 45-5-501

(Montana Code Annotated 45-5-501 is the foundation of the meaning of consent. You must follow the
definitions provided in statute and begin the investigation with an objective and non-biased approach
to the crime.)

As defined in MCA 45-5-501, (1)(a) and as used in 45-5-503, “the term ‘consent’
means words or overt actions indicating a freely given agreement to have sexual
intercourse and is further defined but not limited by the following:

e “AN EXPRESSION OF LACK OF CONSENT THROUGH WORDS OR CONDUCT
MEANS THERE IS NO CONSENT OR THAT CONSENT HAS BEEN WITHDRAWN”
(By statute, a person does not have to say “no” or provide some type of resistance to
show there is no consent. You must consider the survivor’s comments, mannerisms,
actions or lack thereof, and the survivor’s perception when deciding whether the act
was consensual. You must also consider the suspect’s actions, lack of complying to
the survivor saying no, the suspect’s comments, and physical presence and consider
how quickly the situation can unfold causing a survivor to be unable to react or to be
fearful of harm. You should think about characteristics that might be seen between
two people in a consensual encounter, which would include but not be limited to
verbal communication, acceptance of non-sexual contact, foreplay to include sexual
contact, and ultimately the sexual act itself. In contrast, non-consensual contact is
evidenced by the victim’s lack of interest or outright resistance. Responses such as
crying or whimpering, lack of an emotional response, dismissing or not accepting
non-sexual contact, brushing away non-sexual contact, or outright denial of sexual
advances are just some examples of non-consensual actions. There are numerous
other verbal and non-verbal expressions that may indicate consent was not given. You
must consider all these factors before making a consent determination. ALSO KNOW
THAT A PERSON MAY WITHDRAW CONSENT AT ANY TIME, EVEN IF SOME OF THE
CONTACT WAS CONSENSUALL.)

8 | Investigating Sexual Assault: A Guide for Law Enforcement Officers



e “A CURRENT OR PREVIOUS DATING OR SOCIAL OR SEXUAL RELATIONSHIP
BY ITSELF OR THE MANNER OF DRESS OF THE PERSON INVOLVED WITH THE
ACCUSED IN THE CONDUCT AT ISSUE DOES NOT CONSTITUTE CONSENT.”
(You must look at the totality of the circumstances of the events being reported.

You cannot draw conclusions based on prior relationships, current relationships,
or manner of dress. Your only option is a non-biased investigation, which will help
you understand issues of sexual violence that occur in marital or common-law
relationships.)

e “LACK OF CONSENT MAY BE INFERRED BASED ON ALL OF THE SURROUNDING
CIRCUMSTANCES AND MUST BE CONSIDERED IN DETERMINING WHETHER
A PERSON GAVE CONSENT.” (Statutes dictate that you must look at all the
surrounding circumstances to determine if consent was given. Documenting the facts
of the case will make it clear whether or not consent was given, thus reducing the risk
that your bias or opinion will influence the investigation. Use the shorter version of
the investigation checklist to help establish and document facts and findings as you
investigate.)

Use the Sexual Assault Investigation Checklist to help
you determine whether consent was given.

When you begin a survivor-centered /trauma-informed interview with the survivor, “start by believing.”
This is the current best practice to investigating sexual assault. The beginning of the investigation is self-
explanatory: “start by believing!” Research over the past several decades shows that law enforcement’s
response has been less than ideal for survivors of sexual assault, and for how those crimes are investigated.
In the past, the way a survivor acted, memory difficulties, being withdrawn, or a perceived unwillingness
to be cooperative were all seen as signs of being unreliable and unbelievable. Research now shows these
behaviors to be classic signs of survivor trauma. As such, they should be incorporated into your thinking
before you even begin to ask questions of a survivor. Understand that a survivor’s memory will be
fragmented and their sequential thinking will be distorted. Be patient and understanding.

[t is not up to you to determine the survivor’s credibility or truthfulness, or to develop other opinions about
the survivor. Your job is to gather facts and evidence and compare that evidence to the elements outlined in
the statutes to determine whether the sexual activity could be construed as criminal.

It is important that you develop a rapport with the survivor. This can take time. Refer to your own
experience with a traumatic situation—those you've seen yourself or have seen others involved in. Draw
upon that experience to demonstrate empathy toward the survivor. They are feeling traumatized; realize
that the survivor has witnessed a crime against themselves. Take a moment and imagine if the survivor
was your mom, wife, partner, sister, brother, child, or significant other. Would you approve of how the
conversation or investigation is conducted?

Consider this final thought as you begin your investigation. This may be the first time the survivor has

ever been in contact with law enforcement. They are wracked overcome with emotions, scared, perhaps
blaming themselves, ashamed or humiliated, and likely physically injured. They may feel law enforcement
won't believe them or won't take the situation seriously. In short, your response and demeanor could be a
matter of life-and-death for the survivor. One inappropriate word or look can cause irreparable harm to the
survivor and to the investigation, resulting in a no-prosecution or failed prosecution.
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Determining Consent/No Consent:

Verbal Expressions: (Did the survivor provide words or phrases to indicate their unwillingness to
engage in the sexual act? Remember a person only has to say “no” in some form once and can include
comments such as “no’, “stop’, “don’t,” “don’t do it’, “I don’t want to’, etc.)

Document survivor’s verbal expressions:

Non-Verbal Conduct: (Even if the survivor did not provide verbal expressions to indicate the
unwillingness to consent, what non-verbal conduct did the survivor display suggesting the sexual

act was unwanted? Remember things such as not feeling they had time to say “no” or resist, “frozen
with fear’, “unable to do anything’, retreating to a defensive body posture, lack of non-sexual contact
during the act, “fearful of being harmed,” “had to give in,” can be included in the non-verbal conduct.
As the investigating officer there are other examples of non-verbal conduct that could arise during the
investigation.)

Document survivor’s non-verbal conduct:

¢ The fact that there is a current or a prior dating, social or sexual relationship, between
the parties by itself does not mean consent was given and is not to be considered.

¢ The manner of attire or dress by the survivor does not constitute consent. The
investigating officer will not draw conclusions about the survivor’s dress and physical
appearance in determining if the sexual act was consensual.

¢ The investigating officer can infer there was a lack of consent based on all the
surrounding circumstances and those circumstances MUST be considered in
determining if consent was given.

¢ The investigating officer can use the notes section to document other observations and
findings during the course of the investigation.

NOTES:

The following list of consent issues needing to be considered during the investigation, will assist the
investigating officer to determine if other non-consensual elements of the crime exist.

FORCE: The investigating officer must remember if FORCE is deemed to have been used and meets the
statutory element, then consent is deemed to have not been given.

The investigating officer must remember if FORCE is deemed to have been used then the correct statute is
Aggravated Sexual Intercourse Without Consent, in violation of MCA 45-5-508.

As used in MCA 45-5-508, Aggravated Sexual Intercourse without Consent, the term FORCE is defined as
“the infliction, attempted infliction, or threatened infliction of bodily injury, or the commission of a forcible
felony by the offender; or the threat of substantial retaliatory action that causes the victim to reasonably
believe that the offender has the ability to execute the threat.” (The victim’s decision-making process is
compromised for fear of harm to themselves or others.)

IF FORCE HAS BEEN DOCUMENTED...
¢ Then continue with the investigation for sexual intercourse without consent,
¢ Butgo to the section on aggravated sexual intercourse without consent and refer to the
checklist there for further examples and documentation.
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Consider other elements outlining a non-consensual encounter as described by statute:

INCAPABLE OF PROVIDING CONSENT: The statute addresses when consent is not effectively given due to
contributing factors. Consider those contributing factors when evaluating consent.

1) Developmental disability: Determining a developmental disability can include a
medical diagnosis, a caretaker makes necessary day-to-day living decisions, or
the survivor displays outwardly delayed responses to what would be considered
normal cognitive situations. Examples can include issues such as Down’s
Syndrome and non-verbal autistic conditions. Other conditions may be present.

2.) Injury:Is there an injury rendering normal thought process to be diminished, e.g.,
concussion?

3.) Drug facilitation: Is the presence of a controlled substance rendering the survivor
unable to make an informed decision? Remember that drug facilitation can be
self-induced or administered by another.

4.) Alcohol consumption: Alcohol consumption can be a precipitating factor to
a sexual assault. Do not assume that alcohol consumption led the survivor to
effectively give consent. You must determine whether the amount of alcohol
consumed would diminish the survivor’s ability to make an informed decision.

5.) Medically incapable: This situation usually arises when a person is under the
care of an attending physician and being treated or on prescribed medications.
Consider which drugs have been administered, the types of examinations, and
the relationship of physician and patient. Consult with a prosecuting attorney for
direction on how the investigation should proceed, but consider the surrounding
circumstances.

6.) Neurological impairments: Be aware of health conditions in which the survivor
does not have the mental capacity to comprehend their surroundings. Such
impairments could include dementia, Alzheimer’s disease, and other degenerative
neurological conditions.

Use this notes section to document other observations and findings.

NOTES:

PHYSICALLY HELPLESS: Consider the survivor’s perception of the suspect’s size relative to the survivor,
the physical location of the sexual act (such as isolation), constant pressuring by the suspect, body language
of the suspect, intimidating actions of the suspect, more than one suspect, and other circumstances. Ask the
survivor to explain why they felt physically helpless. (To understand what it means to be physically helpless,
draw upon your training in use-of-force situations when you have exhausted all options to subdue a suspect
and the suspect has gained the upper hand.)

DECEPTION, COERCION, SURPRISE: You may learn that the survivor engaged in sexual intercourse under a
false pretense. Often, the suspect is a person of some authority over the survivor—a therapist, pastor, group
leader, supervisor, or employer. For example, a cult may coerce sexual intercourse to be in good standing

or to gain stature, or a counselor may claim that intercourse will be “therapeutic.” In the workplace, a
supervisor may coerce sexual contact by threatening to fire the survivor if they don’t comply.
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UNDER 16 YEARS OF AGE: If the survivor is under 16 years of age, consent can’t legally be given to sexual
intercourse or sexual contact.

CONFINED, INCARCERATED, OR IS ON PROBATION/PAROLE: If the survivor was incarcerated in a
correctional, detention, or treatment facility at the time of the alleged assault, then by law consent cannot
be given. If the survivor is on probation or parole, by law they are unable to provide consent to anyone in
authority over them, such as a probation officer, parole officer, or law enforcement officer.

It is appropriate to confer with the prosecutor reviewing your investigation to see if the criminal

elements of sexual assault have been met. Also, seek advice from your supervisors or others with a strong
background in sexual assault investigations to ensure that you haven’t missed anything and that your work
is thorough.

NOTES:

To determine whether sexual intercourse occurred during the incident, consider the following.

PENETRATION: Any penetration of any orifice, however slight, is sufficient for this element to apply. During
the course of the investigation, you will need to determine whether penetration occurred to the vulva (main
components of the female sex organ), anus, or mouth of one person by the penis, body member (fingers,
toes, tongue, etc.) of another person or by a foreign instrument or object manipulated by another.

To be considered sexual intercourse without consent, an incident does not have to meet all of the elements
in the statute. Your focus should be on documenting what elements did occur and determining whether the
intercourse caused bodily injury; humiliated, degraded, harassed, either person; or aroused or gratified the
sexual response or desire of either person.

Psychological research has determined that certain sexual intercourse acts are deviant just by the nature
of the act itself. So, it’s important to take into account the survivor’s perception of the sexual intercourse
or penetration when you consider the element of humiliation, harassment, or degradation. Some types

of penetration, intercourse, and gratification by themselves will meet the statutory elements of sexual
intercourse without consent. You need to ask the survivor whether they would normally have consented to
the type of sexual intercourse; also determine and document the survivor’s perception of how the sexual
intercourse made them feel, before, during and after the sexual intercourse.

TYPE OF PENETRATION:
[ Penis to Vagina [] Penis to Anus
[J Mouth to Vagina [] Mouth to Penis

[] vagina with Other Body Member  Describe:

[] Anus with Other Body Member Describe:

[] vagina with Other Foreign Object Describe:

[J Anus with Other Foreign Object Describe:
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BODILY INJURY: If injury is inflicted during the act itself, and the act is deemed to be non-consensual, then
Aggravated Sexual Intercourse Without Consent (MCA 45-5-508) has been committed.

“Injury” includes the feeling of pain, not only physical evidence of contact such as bruising,
swelling, or redness. Injury also includes illness, such as sexually transmitted diseases.

What Injury:

What part of the body:

How was it documented? (Photo? Statement? By L.E.?)

HUMILIATION, HARASSMENT, OR DEGRADATION: Consider the survivor’s perceived feelings about the
sexual intercourse, including any acts performed during the sexual intercourse that made the survivor feel
humiliated, harassed, or degraded. In a non-consensual encounter, things to consider include sexual positions,
comments made during the sexual act, or how the suspect gratified themselves. It’s important to ask about
those actions during the investigation. These are difficult conversations to have with a survivor, but you must
have that conversation. Ask the survivor about their feelings regarding the sexual contact.

Document observations:

AROUSAL OR GRATIFICATION? Research shows that sexual offenders seek to satisfy psychological and
physical desires. Carefully ask the survivor to describe their perceptions of the suspect’s emotions. The
suspect may have displayed outward signs of arousal or gratification, which could include heavy breathing,
fondling of genitals, facial expressions, erection, ejaculation, or other sexual responses.

Document observations:

Aggravated Sexual Intercourse Without Consent (MCA 45-5-508)

When a crime rises to the level of an aggravated offense, the circumstances are more serious, and the
punishment is more severe. Follow the checklist to help you determine whether the incident meets the
elements of Aggravated Sexual Intercourse Without Consent. As you use this guide, your initial investigation
into Sexual Intercourse Without Consent will touch on the elements of whether it was “aggravated.”

The following section will help you to further document and outline the elements of Aggravated Sexual
Intercourse Without Consent.

e Aggravated Sexual Intercourse Without Consent — 45-5-508 (Refer to the definitions to help deter-
mine if the incident meets elements of the crime.)

“A person who uses force while knowingly having sexual intercourse with another person
without consent or with another person who is incapable of consent.” (The same elements of
Sexual Intercourse Without Consent, MCA 45-5-503, apply, but to become an aggravated offense, the
force elements must be met. The force elements are outlined below. This offense is always a felony.)

FORCE: If force is found to have been used, and it meets the statutory element, then
consent is deemed to have not been given. The offense now becomes an aggravated offense
and the relevant statute is Aggravated Sexual Intercourse Without Consent, in violation of
MCA 45-5-508.
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The definition of force (see 45-5-501(2)(a)(b)) is:

“As used in MCA 45-5-508, Aggravated Sexual Intercourse without Consent, the
term FORCE is defined as; the infliction, attempted infliction, or threatened
infliction of bodily injury or the commission of a forcible felony by the offender;
or the threat of substantial retaliatory action that causes the victim to reasonably
believe that the offender has the ability to execute the threat.” (In short, the
survivor’s decision-making process is compromised for fear of harm to themselves or
others.)

Following the definition above, you should consider the following:

Infliction of injury: Did the incident result in injury to the survivor? Injury can include
scratches, redness, swelling, bruising, or the presence of pain.)
Describe the injury:

Document the injury: (Make sure the injury is documented. Intimate injuries must be documented by
medical professionals.) How was the injury documented?

Attempted infliction of injury: Were there circumstances that indicate there was an attempt
to inflict injury? This could be the attempted use of a weapon (such as a firearm that did not
discharge or a knife that was dropped, etc.).

Describe the attempted infliction:

Threatened infliction of injury: Did the survivor perceive they would be injured during the
incident? The threatened infliction of injury not only includes verbal threats but also other
circumstances in which other actions make the survivor feel they would be injured. Examples
could be the clenching of a fist suggesting a punch, hands clenched moving toward the neck
to suggest strangulation, and other actions indicating a threat of injury. Describe the actions
that suggest there was a threatened infliction of injury:

Commission of a forceable felony: As defined in MCA 45-2-101(24), a forceable felony is one
that involves the use or threat of physical force or violence against any individual. Consider
whether a forceable felony was committed, e.g., aggravated burglary, felony partner/family
member assault, or robbery, etc., in conjunction with the sexual intercourse. Describe the
forceable felony:

The threat of substantial retaliatory action causing the survivor to reasonably believe the
offender can execute the threat: Examples of threatening retaliatory action could be the
threat of violence against the survivor’s children, significant other, or family members;
isolation; adverse effects on social status; humiliation; embarrassment; or other situations
to bring fear to the survivor affecting their decision-making process. Describe the retaliatory
actions by the offender:
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Chapter 2 — Law Enforcement Response

Chapter 2 — Law Enforcement Response
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Chapter 2 - Law Enforcement Response
FRAMEWORK: Law Enforcement Preparation and Response

The role of the patrol officer is vital to any law enforcement organization. In many communities, the first
responder is usually a patrol officer.

Patrol officers must have a broad range of skills and the ability to handle any situation they encounter. The
patrol officer must also understand they are the “face” of their agency. In many instances, the patrol officer
will encounter a person who has not previously interacted with law enforcement. A negative contact not
only effects how the patrol officer’s community perceives its law enforcement agency, but how it perceives
law enforcement in general.

This chapter focuses on the importance of preparation for responding to a sexual assault investigation,
understanding how a sexual assault investigation should progress, mental preparation, prompt response,
and information collection.
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Protocol:

Understanding Survivor Trauma:

This guidebook refers to any person who has experienced sexual assault as a survivor. The survivor has
been subjected to some type of unwanted, abnormal, uncommon, coerced, or forced sexual contact or
encounter and as a result has experienced trauma. Not every report of a sexual contact or encounter rises
to the level of a criminal offense, but the circumstances perceived by the survivor may trigger a traumatic
response. Merriam-Webster defines trauma as “a disordered psychic or behavioral state resulting from
severe mental or emotional stress, an emotional upset.” It is important for you to understand the terms
“trauma” and “survivor” because they convey the intimate and psychological components of sexual assault.
In simple terms, the situation causes harm to the mind and body. This is how a survivor may perceive the
situation, and the trauma itself shapes that perception. The success of your investigation depends on your
understanding of these concepts.

Because trauma is a factor, careful word choices are called for. No one feels good about being labeled as

a victim. Instead, survivor is mindful of the trauma but positive, forward-looking, and oriented toward a
hopeful long-term outcome. You will be better poised to help the person at the center of your investigation
when you think of them as a survivor.

Research shows that sexual assaults are often not reported immediately. There are numerous myths and
misperceptions regarding why a sexual assault report should be “immediate,” but research shows most
reports are made when the survivor is in a safe place or has confided in a trusted third party, who in
turn reports the matter. The report is made some time after the incident took place, which may give the
appearance of “delayed reporting.” Unfortunately, this may lead an investigating officer to think that the
incident didn’t take place or that the survivor isn’t credible. You should not be influenced by the amount
of time that has elapsed from when the sexual assault allegedly occurred and the time a survivor reports
the matter to law enforcement, medical providers, or a third party. Research shows there are many
factors as to why a survivor does not report “immediately,” but the biggest contributing factor is survivor
trauma.

To better understand survivor trauma, think of a time in your training or career when you witnessed a
traumatic event such as a fatal traffic crash, loss of life, vehicle pursuit, use-of-force encounter, or deadly
force encounter. How did you react? How did you feel after the situation? Did you notice any physiological
or psychological changes? Many agencies employ critical incident stress debriefing sessions after an
agency experiences a critical incident. This process helps officers deal with the fallout of the incident.
Many agencies have policies in place for when an officer is involved in a deadly force encounter. One of the
main reasons is to “protect” the officer, acknowledging that the officer has been in a high-stress situation
and needs time to “collect” themselves. Typically, the officer is placed on administrative leave, not as a
disciplinary measure but to allow that officer “to take time and collect their thoughts” prior to making a
formal statement. The Human Factor Research Group Threat Pattern Recognition Use of Force Manual
says an officer suffers “critical stress amnesia" and recommends that an officer have at least two sleep
cycles for memory recovery to be complete before making an official statement. In fact, after making an
initial statement, the officer may realize that he or she left out important details or recalled events out of
sequence. At a later date, the officer can provide an additional statement of details that may have been
independently recalled. Why? That officer is suffering from a form of trauma. It's important to recognize
that a survivor of a sexual assault will exhibit the same symptoms. You should not pass it off as though the
survivor is unreliable or uncooperative but recognize that the survivor may be reporting only hours after
the sexual assault.

The brain reacts in different ways to a traumatic event and thoughts can often be “scattered.” During
a stressful event, the brain reverts to primal thinking, so-called fight or flight instincts. You've likely
experienced this yourself in a life-threatening situation. A survivor may have difficulty retrieving a
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chronological timeline or certain details or may provide the information as random jigsaw puzzle pieces
you will have to piece together. The survivor may also remember other important pieces of information as
time goes on.

A Survivor-Centered Law Enforcement Response

Prepare yourself first by placing any biases aside. Adopt a “survivor-centered” mindset when preparing

to investigate a sexual assault. Current best practices say you should “start by believing” that the survivor
has experienced some type of a traumatic incident. Whatever that traumatic incident is, your job is to
gather objective facts and evidence and use them to establish whether the elements of a crime have been
met. If you project an attitude of not believing the facts or evidence, or of questioning the survivor about
why they don’t remember certain details or events in sequence, it will have a long-lasting negative impact
on the survivor, ruin any chance of rapport with the survivor, and seriously impair the investigation itself.
Think about a time you, as an officer, testified in court and were cross-examined by a defense attorney who
questioned the facts you gathered or highlighted a mistake you made in a report, making it look like you
weren'’t being truthful. How did that make you feel? Did you ever come out of court feeling upset or uneasy
because defense counsel implied you were forgetful or dishonest? You're first thought probably was, “I'm
an officer, I'm telling the truth, I'm credible.” The survivor feels the same way. But they’re also experiencing
trauma—their memory will be clouded and confused, and they may find it hard to speak at all let alone
offer clear explanations of what happened.

Each sexual investigation is a new beginning. Your job is that of a fact finder. You will not judge or place
blame. Often there are common aspects from one investigation to the next, such as drug and alcohol use,
initial consensual activity, a sense of “Why would you put yourself in that situation?” These and other
aspects may lead you to think the encounter was consensual. Data and research show, however, that the
suspect in such situations manipulated the survivor. The suspect will select an intended target and use
substances, coercion, and shame to commit the sexual assault.

e Preparation:

“Always be prepared” is excellent advice for any law enforcement officer, and it applies particularly to sexual
assault investigations. Mental preparation is particularly important so you can interact positively with the
survivor. Your response to a sexual assault report is just as important as when you respond to a call “in
progress.” This guidebook is designed to help you properly prepare for that response and the investigation.

Training - Refresher training is always important in any phase of a law enforcement officer’s career.
MCA Refresher - Review the MCA about definitions, consent explanations, and statutes.

Basic Sexual Assault Investigation Training - Before conducting a sexual assault investigation,
request briefing training, review this reference guide, or review with a detective or supervisor about
how the investigation should be conducted.

Mental Preparation - Start with proper mental preparation and address stress management: Experience
and research shows that stress affects how a law enforcement officer performs in situations. Stress affects
investigators much more noticeably in sexual assault crimes than other situations. You should:

¢ Prepare for a difficult conversation.
¢ Plan on how to start the interview.
e Practice using difficult or intimate words.

¢ Userelaxation techniques.
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Preconceived Notions and Biases - Set aside any personal, religious, or learned opinions you may have
about human behavior. The survivor may be heterosexual, homosexual, transgender, elderly, or of a different
ethnic heritage. Regardless, you must respond professionally in every situation. You cannot harbor thoughts
such as, “This survivor has previously made unfounded calls of being sexually assaulted,” or “The suspect
isn’t the type of person who would do this.” There may have been other times in your career when you have
thought this way, but in sexual assault investigation, you must start by giving the survivor a clean slate. You
must be objective and thorough.

Investigation Materials - Before you speak with the survivor, make sure you have all the necessary
investigation materials you will need, including:

¢ This Law Enforcement Reference Guide
¢ Sexual Assault Checklist

¢ Conversation Template

e Victim'’s Rights Packet

¢ Body Camera

¢ Recording Equipment

¢ Evidence Collection Equipment

Documentation - At the start of our law enforcement careers, most of us hear the advice, “If it isn’t written
down, it didn’t happen.” We're regularly reminded of that advice every time we take field notes, write
reports, conduct investigations, attend court or suppression hearings, and so on.

¢« Documentation is a critical asset. It will help you develop your investigation, get the case
successfully prosecuted, and avoid liability. Remember—the survivor is counting on you to
document the facts and evidence.

In preparation for a sexual assault investigation, review Chapter 4 of this guide, Documentation, to ensure
that you follow proper documentation methods.

The process of collecting information, facts, and evidence can be overwhelming during the investigation.
Using proven methods to document your actions and how the investigation unfolds will help you, your
agency, and prosecutors demonstrate that the investigation was thoroughly and properly conducted. These
proven methods also help you to keep a chronological timeline of events, track evidence, and preserve

key information. This is crucial during the investigation and when it’s time to submit the completed
investigation to a prosecutor for criminal consideration.

Understanding the Phases of the Investigation - Sexual assault investigations tend to be complex and
lengthy. Be prepared to spend time focused on the investigation. Knowing this beforehand can help you
remain patient and avoid becoming frustrated.

It may help to see the process as several mini-investigations. There will be a minimum of three crime
scenes, but that number could increase. The priority of the investigation is the survivor unless the suspect
poses a safety risk. Also, the progression of the investigation may change as it unfolds.

The phases of the investigation are as follows:

¢ Survivor (First Priority) - Always start the investigation with the survivor. (Facts learned during
the investigation may put a priority on locating the suspect if safety is a concern.)

¢ Location (Jurisdiction) - You need to establish jurisdiction; did any part of the incident occur
outside your jurisdiction?
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Crime Scene(s) (Jurisdiction) - Establish crime scene jurisdiction to determine other investigative
needs that may be needed.

Witnesses - Establish the location of witnesses and how to interview them.

Social Media - Establish whether social media will contain evidence, how to preserve that
evidence, how quickly that evidence might vanish, and how to extract that evidence.

Technology - Establish whether technology was used in the commission of the offense or if it
contains evidence. You will need to know how the technology works; how to seize that technology;
how to properly store and search it; and how to use the extracted information to build your case.

Suspect (Unless Safety Risk to Survivor) - You will need to positively identify the suspect, locate
the suspect, determine if undercover measures may be beneficial, interview the suspect, execute
search warrants, and ultimately make determinations about the suspect’s actions through the facts
and evidence obtained during the investigation.

Drug Facilitated Sexual Assault - You will need to recognize whether the survivor’s actions or
behavior indicate that they were under the influence of drugs before or during the alleged assault.
You must understand the effects of the substance, length of time the substance remains in the
human body, how to properly test for those substances, and how to collect bodily fluids for testing.

Lab/DNA - You will need to know how to properly store the Sexual Assault Kit and evidence taken
during the investigation, how to properly package evidence, and how to properly submit it to the
crime lab for testing.

Follow-Up/Case Submission - You will need to know when and how to follow up in a case as well
as how to properly submit the case for prosecutor review.

Open, Alert Mind - Keep an open and alert mind. Other circumstances may arise in a phase of the
investigation that are not listed here.

Understanding the Time Frame of the Investigation - Be patient. Your initial response may take several
hours, perhaps longer than your normal shift. If a detective division is assisting, then the length of your
initial involvement may be shorter, but if you are the only investigator, the investigation could take days
even weeks to complete. Don't’ get impatient and frustrated.

Survivor Interaction and Interviewing - Consider the following when contacting the survivor:

Survivor Trauma - The survivor has experienced a traumatic event. Understand that the survivor
may not react as you might expect.

Rapport Building -Establish rapport by taking your time and showing empathy while conversing.

Communication SKills - Refrain from using police terms, do not phrase questions in a way that
places blame, and do use proper terminology when talking about anatomy, sexual acts, and arousal.

Victim’s Advocate -You can offer and use a victim’s advocate if one is available.
Officer Presence -Be aware of the survivor’s body postures, facial expressions, and demeanor.

Distractions -Limit distractions when interviewing a survivor. Phones, body cameras, and
electronic equipment may cause problems.
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e Safety Concerns —Be aware of certain safety concerns:
OFFICER

Typically, sexual assault is reported after the fact, not “in progress.” Unless the suspect is present,
officer safety is usually not a concern when contacting a survivor.

Sexual assault is usually reported when a survivor feels safe or has reported the assault to a family
member, friend, or other person.

The notion of a “delayed report” reveals a biased thought process among law enforcement regarding
sexual assault. There is no such thing as a delayed report. Many factors can affect why a survivor is
unable to report right after the assault. You will begin an investigation from the time of the report,
and the facts will make it clear why the report was made at the time it was.

Be aware that family, friends, or others close to the survivor may express “directional anger” toward
you to vent their feelings. Know that you are not the cause of their anger.

SURVIVOR

Keep the survivor’s safety in mind and determine if the suspect poses an immediate or ongoing
threat to the survivor’s safety. If so, then the investigative steps may change.

Research shows injuries and evidence can be detected up to 120 hours after the assault took place.

Be aware that medical exams focus on treatment and diagnosis, both of which will benefit the
survivor as well as the investigator.

SUSPECT

Consider the suspect and that there could be safety concerns from retaliation to the survivor,
unexpected violence toward the officer when contacted, or suspect self-harm.

e Location Concerns

To coordinate resources, including manpower, during the investigation, you will need to consider and
prepare for where key people (e.g., the survivor, suspect, witnesses) are located, where evidence will be
found, and where crime scenes are located.

SURVIVOR

The location of the survivor and the survivor’s need for medical attention. Often, it helps both the
survivor and investigator to call emergency medical services to the scene.

In an acute case—up to 120 hours after the assault—evidence can possibly still be obtained.

In a cold case—more than 120 hours after the incident—the investigator may consider a different
investigative approach such as bringing in other agencies or an advocate to obtain information.

If the survivor needs support, locate family, a significant other, or trusted friend.

SUSPECT

Determine if the suspect is a threat to the survivor, public, or law enforcement.
[s the suspect transient? If so, where might they go?

Always consider legal liability. Failure to act quickly and appropriately can result in you being liable
if the suspect offends again.
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CRIME SCENE(S)

Consider how to secure any of the multiple crime scenes, for example, a car and a house.
Consider various elements of crime scenes such as sunshine, heat, rain, snow, highly public areas.
Consider the mobility of scenes.

Consider exigent circumstances with evidence and crime scenes.

In most cases, to enter and search a crime scene, you must establish a legal basis of consent, a
search warrant, or exigent circumstances.

WITNESSES

Be prepared for witnesses who are uncooperative or unavailable. You may want to prepare for how
best to approach witnesses.

COMMUNICATION SKILLS

Law enforcement officers have conversations all the time but talking about sexual assault is often a
difficult conversation to have.

Be prepared if you have difficulty in discussing intimate body parts and slang terms for sexual acts
or are worried about further traumatizing the survivor.

Prepare by looking over the conversation template provided in this guide

Chapter 2 — Law Enforcement Response | Location Concerns

I 23



Chapter 3: Conducting Investigations

Chapter 3 — Conducting Investigations
Conducting Sexual Assault INVEStIgatioNS: ........ccccveveererrrrsessssr s sss s ssssas s sessessssassesssssssnssassessssnssnssassnssssns

Flow Of A Sexual Assault Investigation:

Priority Phases Of The Investigation:

Survivor Investigation

CURUTAl AN DIVEISITY ISSUBS .......veeeeeeeeecteeeeeete ettt te et se e sesbess e e e sesbesteesseesessessensssessessenseseasestenseneesees
Survivor-Centered/Trauma-Informed INVESTIGAtiON..........coveveiiiee et
D010 =] 01 e L0 S
INTEAI COMTACT.......cueeetiecece ettt b et ae st b e et e e b ese e ebe e et ene et enessebe e ebenessenesnens
Communication Template/INterviEWING SKIllS.........cveeeriieeeeeeee ettt ere st e ne s
SUPVIVOE INTEIVIBW .....cvteee ettt sttt b e bt e et b e e b e et ese s s ebe e et ene st esessese s ebensssenessenennas
T 072 U S
Drug Facilitated SeXUal ASSAUIL (DFSA) .......cuicveeeeeeeeeteeeeee ettt et ettt sesbe st e e aeebestestenessessesseneeneenens
=T Tors AR 1
SEXUAI ASSAUIL KTt (SAK) ..eeveeeeeeeeeeee ettt ettt et st e et st e st e saesbe st e s eseesestesessesesbessenseseasessesensesessesennenanarens
DIUG TESTING ..ttt ettt ettt et e et e e be et e teebeeaeeaeesseebeeseensesteebeeseensessesaeeneensessesbeessensessessneneenes
Evidence and EVIAENCE COIIECTION...........coiveuieeieicice ettt et b et e e e enens
SUPVIVOE CONCEIMIS ... cviueeteueiteteieeteteteestese sttt et eae s e ebe et e se st eseseebessebenessese s ebe s ebeneesese s ebensesenessese s ebensasenesseseanas
Victim’s RightS INFOMMATION...........cuiiuiieeeeeece ettt ettt st ettt s be et eeaesbeeneeneenaeebeeneenns
SUIVIVOI'S SUSPECT COMCEBIMS ......eeeveeeeeteeeeeete ettt sttt et et saesbe st e s easesestessessesesbessenessessessessenseseasessensennaneas
FOIOW-UD ettt ettt ettt e bt et e et e s beeaeeaeeeseebeeseeasesteebeeseenseseebeeseensesesbeeseensessesaeeneenns
L0707 G I o1 OO

Location Of Crime / Crime Scene
LoCation Of CriME/CIIME SCEME .........coviieieeeecie ettt ettt ettt et e et e s besbesaeestesbeebeestestesbesseeasestesreeneenes
Establishing the NUMDEE Of SCENES ........eouiitieeececec ettt s bbb s b et neene e
SBOUIITY .ttt ettt ettt ettt e et et e st eaeeteebesbe e eseebe st e b eneeaeebesbenseaeebeebe b eneeReebesbenseaeebeebe b eneeneebestenseneereas
(000 = 1 =L P
LBOAI BASIS ...ttt ae et e heeae et beeheeae et e ebeeheeaeenresbeeae e e eteareeaeeneenes
EXIQENT CIrCUMSTANCES ...ttt ettt st et eaeebe et e st e s eseebe st et eneeneebesteneenseneane
SBAMCIING ..ttt ettt e e aeebe st et eseebe st et eseeseebe st ensessebeebeseneeReebestenseneebeebebeneeneerestenteneereas
T LT To e (o LT ATz LT
00T [ 1] £ 1[0
T LT g To e O 0] =T (o

Witnesses
VIENIBSSES ...ttt ettt ettt e et ettt e e e e et e eseeeseeeasee e neeeaneeeenee e e et e aneeeaneeeeneeeeneeeaneeeaneeeanneeanteeneenannenaneeans

Technology
TYPES OF DBVICES ...ttt e ettt eae s be st e e e seeResbe e eseeseeResee e eneeResbesteneenenaeseeneeneenennes
[dentifying EVIdence from the DEVICE.........ccui i st b e e e e ne e
LBOAI ISSUBS ....cuetiieeeieeie e te et e ettt e et s be s te e eseesesbe st e e eseeaesbe e eneeReebe st enseneeReebeseeneeaenRe st eseeneeaeareneeneeneenenns
0T T o0 0] 4T L] 4SS
Proper Technology Device EVidence COIIECTION ...........coucvcieiieiceee et s
Proper Technology DEVICE STOTAQE .......cccviuiiceceee ettt e s e e ne e e e ne s
Mobile Data and Wireless (Cellphone/Smartphone) Carrier Information.............cccceeeveneievccni s
FOTENSIC ANAIYSIS ....veueeueeieiieiceeee et e et et e et e s be st e e e e e ae s be st e seeseebe st e sesessesbeeeneeseeReseeeeneeseateseeneeneenenns

24 | Investigating Sexual Assault: A Guide for Law Enforcement Officers



Social Media 60

What IS SOCIAI MEIA..........cueiiieeeiceic ettt e bt be e b e et e ne st ese e ebe e bens 60
Most Common Social Media PIAtIOrMS ..........ccccuiiiiciccees et 60
ONliNe DALING PIAFOMMIS ......oveveeeeeeeee ettt sttt st et st e e aeeae st e s e e eseabe st e s eseasestesennesene 60
o015 10 F= LI o 1T e U0 S 60
[AENTITYING EVIABNCE ......eeeeeeee ettt ettt et e et e e beeae e s e e besaeeseentesaesseensensessesneeneenes 61
Social Media EVIdeNnCe COIBCHION .........cc.ciiieuiieieecces ettt b e b e nesnene e 62
Social Media Evidence Collection by Subpoena/Search Warrant.............ccoeevevieeeeeeeeeceeeeece e 62
Undercover OPErations (UC OPS) ..ceceeeceeeeeereeteeeeeeeetesteeeseetestesessessessesseessesbesseessessessessessssessessensessssessesensesenns 63
Social Media EVIABNCE STOTAQE. ........ceeveeeeeeeeceeetceee ettt ettt ettt st ae st s te e sanssesbessensesessesseneenneneas 65
Suspect Investigation 66
SUSPECT INVESTIGATION ...ttt b e st ae b et e e eaeebesbe st enseneebessenseneerens 66
POSItive SUSPECE IABNTITFICALION ........ecveeeeeeeictece ettt st seebeste e e e ene e 67
Background CheCK/INVESTIGAtION .........c.ceeiiriieiececece ettt st b e st e e re e 67
UNAEICOVET DPBIALIONS. ... .cueeviitiiteeeiiete ettt ettt ettt et st et e e be et e st e e eseebesbeseeseebesbe s ensebeabestenseneeresbensenseneans 69
TyYPES Of UNCEICOVET OPEIALIONS .......ecveveeeetiiteeieeee ettt ettt ettt e e seebe st e sbenseseebesteneeseesesbeaeneeseares 70
SUSPECT INVESTIGATION ...ttt be bt eae b e st e e eaeebesbestenseneebessenseneerens 71
SUSPECT CONMTACT.......oeveeeeecicecee ettt ae ettt aeebe st et e e ebeebe st eseessebesbetenseneebessensennarens 72
SUSPECT INTEIVIEW/INTBITOGALION........ecvetieeeecec ettt st ae bt be st et eneeaeebesaenneneenens 73
SuSPECt CONVErsation CONCIUSION..........ccueviiitieieeee et cteeee ettt te et st e e be st esae e eaeebeste e eseebesbesbenseseesessensennasens 78
Initial Sexual Assault Investigation Completion 80
D0 oL T g1 1[0 S 80
FOUOW-UD ettt st a e e b st e e e seebe e b e s e e ebeebe st e s s eneebeebesenseaeebesbe s eneeaeebesteneennereaes 80
CASE SUDMISSION.......cueiveeeeceee ettt ettt et et e et e e beere e e etesbeeaeeaeetesbeeseensestesbeeseensesbesseensensesseenenneens 81

Chapter 2 — Law Enforcement Response | Location Concerns | 25



26 | Investigating Sexual Assault: A Guide for Law Enforcement Officers



Chapter 3 — Conducting Investigations
FRAMEWORK: Conducting Sexual Assault Investigations

As law enforcement officers, we are summoned to a wide array of situations, from traffic stops and
shoplifting to homicide. Each incident requires thorough investigation. Although some crimes are
considered more serious than others, the investigation process includes the same components no matter
what the crime.

When we investigate a traffic incident involving an apparently impaired driver, we are tasked to do itin a
standardized way. We must consider the elements of the alleged crime, make observations, gather facts,
obtain evidence, identify a possible suspect, and ultimately determine if probable cause exists for an arrest.
We follow the same investigative process for all types of crimes, though it may be more detailed for more
serious offenses, such as assault or homicide. All investigations have a beginning, middle and an end.

With experience, most officers find a niche for the type of crimes they prefer to investigate. We may also
have reservations about investigating certain types of crimes, usually those that involve children or have
sexual elements. Investigations of sexual assault are typically more complex—the circumstances are often
more dynamic, there may be multiple crime scenes, it is challenging to have difficult conversations with a
survivor, and the nature of the crime may trigger our own emotions and personal biases. Research shows
that sexual assault investigations are less likely to be properly conducted due to a lack of understanding of
the crime, stigmas associated with such investigations, and misunderstandings about why survivors exhibit
the behaviors they do.

Experience shows that when an intimate element is added to an investigation, as in sexual crimes, law
enforcement officers feel it raises the degree of difficulty, often to the limits of their abilities. In the end,

if the investigation is not properly conducted, the survivor may suffer irreparable harm and the offender
may escape justice. As an officer, your attitude must be to work with the survivor as you would for a

victim of any other crime. Conduct a thorough investigation following the best practices in this guide,

be knowledgeable about the relevant laws, put aside any biases, keep an open mind, be confident in
investigating the assault, and understand that a sexual assault investigation follows the same basic process
we use for any other crime.

A sexual assault investigation must be prioritized to focus on the survivor and the survivor’s safety, with an
understanding that survivor trauma is real. The protocol in this guide will help you to conduct a thorough,
accurate investigation so that prosecutors have all the information they need to do their job.
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Protocol:

Conducting Sexual Assault Investigations:

When you receive the call to respond to and investigate a sexual assault, start from the beginning. Refresh
yourself with the information in this guide, beginning with the preparation portion. Refresh yourself with
the information you receive from dispatch and start at “the beginning.”

This process will be time consuming and you may run into obstacles, but this guide will help you conduct a
proper and thorough investigation.

Start by understanding that sexual assault investigations can be complex but prioritizing how the
investigation will be conducted will guide you in how to proceed at each step.

IN SEXUAL ASSAULT CASES, THE SURVIVOR IS THE FOCAL POINT AND WILL BE AT THE TOP OF THE
PRIORITY LIST!

e Flow Of A Sexual Assault Investigation:

There is no doubt a sexual assault investigation poses challenges to us as officers, but if we break the
investigation into phases and proceed methodically, we will not miss critical steps in the process.

The first step is to prioritize the investigation and decide how it should proceed. Create a priority list by
relying on your own observations and information gathered during your initial response to the scene.
Remember that the investigation should be survivor centered. Always prioritize safety for the survivor and
anyone else involved in an unfolding crime or situation.

Why is it important to prioritize how a sexual assault investigation should be conducted? Research shows
that, overall, law enforcement has done a poor job of investigating sexual assaults. We’re now taking steps
to correct and improve law enforcement’s response. Prioritizing the protocol for investigation enables us to
focus on the best practices for helping the survivor and conducting a thorough investigation.

¢ Priority Phases Of The Investigation:

This chapter prioritizes and explains the nine phases of an investigation and describes in detail the key
aspects to consider in each phase.

A. SURVIVOR
1. Ifthere is a threat to the survivor or the public, first address the threat.
LOCATION OF ASSAULT/CRIME SCENE
WITNESSES
SOCIAL MEDIA
TECHNOLOGY
SUSPECT
LAB/DNA SUBMISSION
FOLLOW-UP
CASE SUBMISSION

=T R
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Proceed with the investigation in the following manner:

e Survivor Investigation
. Bias

A. When you respond to a call, you shall not make assumptions about which individual(s) may
be survivors based on their race, ethnicity, national origin, religion, gender identity, sexual
orientation, disability, or immigration status.

B. You will be objective and fact-driven when conducting any investigation.

II. Cultural and Diversity Issues

A. Aslaw enforcement officers, we encounter citizens daily. Today’s society is a blend of races,
ethnicities, national origins, religions, gender identities, sexual orientations, disabilities, and
immigration statuses. All the mentioned classes are federally protected.

B. In asexual assault investigation, regardless of the race, ethnicity, national origin, religion,
gender identity, sexual orientation, disability, or immigration status of the people involved,
you must conduct the investigation by being survivor centered. Set aside any biases. If you
fail to properly investigate sexual assault with the mentioned classes, you can be criminally
prosecuted and placed in civil liability.

C. Asasurvivor-centered investigator, you must be aware of and consider issues regarding race,
ethnicity, national origin, religion, gender identity, sexual orientation, disability, or immigration
status. First, understand the terminology for sexual orientations, gender identities, and
protected classes:

1. LGBTQ+

a. Lesbian - A female-identifying person who is attracted to other female-
identifying individuals.

b. Gay - A male-identifying person who is attracted to other male-identifying
individuals.

c. Bisexual - A person who is attracted to both male-identifying and female-
identifying individuals.

d. Transgender - A person who identifies with a gender other than the one they
were assigned at birth.

e. Queer - Encompasses individuals of varying gender and sexual identities.

f. Questioning - A person in the process of figuring out an identity and
understanding where they fit on the gender spectrum or with their sexual
preferences.

2. Protected Classes:

a. Racial and Ethnic Issues. The National Institutes of Health defines each racial
and ethnic category as follows:

(1) American Indian or Alaska Native: A person having origins in any of
the original peoples of North and South America (including Central
America), and who maintains tribal affiliation or community attachment.

(2) Asian: A person having origins in any of the original peoples of the Far
East, Southeast Asia, or the Indian subcontinent including, for example,
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Cambodia, China, India, Japan, Korea, Malaysia, Pakistan, the Philippine
Islands, Thailand, and Vietnam.

(3) Black or African American: A person having origins in any of the black
racial groups of Africa. Terms such as “Haitian” or “Negro” can be used in
addition to “Black” or “African American.”

(4) Hispanic or Latino: A person of Cuban, Mexican, Puerto Rican, South
or Central American, or other Spanish culture or origin, regardless of
race. The term “Spanish origin,” can be used in addition to “Hispanic” or
“Latino.”

(5) Native Hawaiian or Other Pacific Islander: A person having origins in any
of the original peoples of Hawaii, Guam, Samoa, or other Pacific Islands.

(6) White: A person having origins in any of the original peoples of Europe,
the Middle East, or North Africa.

b. Elderly - The population considered by the Social Security Administration as 65
years of age or older.

c. Developmentally Disabled - Having a physical or mental impairment that
becomes apparent shortly after birth or during childhood and delays, limits, or
prevents the progression of normal development.

D. Recognize that certain customs and beliefs of races and ethnicities can cause a survivor to not
be forthcoming with information.

1. Hate Crime -Having identified a survivor as a member of a protected class, you may
learn through investigation that the sexual assault may have been committed based on
the survivor’s protected class status. This elevates the offense to that of a hate crime,
given the person’s protected class status.

lll. Survivor-Centered/Trauma-Informed Investigation

A. Remember that the survivor has been a witness to their own assault and is suffering from
trauma. In a traumatic event, the body goes into survival mode and the prefrontal cortex—the
part of the brain responsible for many complex functions including decision making—will shut
down. The more primitive limbic part of the brain takes over. Primitive brain function focuses
on keeping the necessary body functions operating. Speech may sound like a child learning how
to talk. In this mode, the survivor’s thinking is nonlinear and they will not be able to remember
events in the sequence they occurred.

B. All too often, an officer gets into a “rigid” interviewing routine. For example, in a traffic stop, the
investigator contacts the violator and immediately asks “license, registration, and insurance” in
a manner suggesting command presence, literally the first step on the use-of-force continuum.
Unfortunately, out of habit, many officers use this type of interview style in all circumstances,
including sexual assault investigations. Why? Because it’s repetitive and becomes routine. You
must remember that sexual assault investigations have a completely different communication
style. To be effective, you must use a completely different interview technique than you were
taught in interview and interrogation classes.

C. Asinvestigators, we have been taught that “silence is golden.” Most interview and interrogation
instructors often say an investigator should “just listen” and in some instances remain silent to
allow a person to fill the uncomfortable silence on their own. Investigators embrace this when
speaking with victims of other types of crimes, witnesses and suspects because people don’t like
silence and will usually fill that silence, often providing valuable information.
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D. When investigating a sexual assault, especially when talking with survivors, you must recognize
that silence is deadly. Survivors who go silent during an interview are, in that moment,
experiencing trauma. You must recognize it as a cue that the survivor is struggling to answer the
question. You should shift gears and reassure the survivor that they are safe, reaffirm that the
survivor is doing the right thing, and empathetically prompt the survivor to continue if they feel
they can.

E. To conduct a survivor-centered/trauma-informed investigation:

1. Start by believing the survivor.
Remember that you are working for the survivor.
Be empathetic.

Realize that the survivor has witnessed their own assault.

. » W N

Remember: there is no right or a wrong way for a survivor of sexual assault
offense to react. Accept that people react to stress and trauma in different ways.

Be aware that a survivor may be just that—in “survival mode.”
Use common sense.

Remember not to take things personally.

© ® o

Remember whose interview this is—the survivor’s.
10. Be aware of the survivor’s body language; it tells a story.

11. Remember that your responsibility is to encourage them to tell what happened
and to document it.

12. Remember to relax and speak calmly. A survivor will have a heightened sense of
awareness and will pick up on your emotions.

IV. Documentation

A. You will quickly accumulate information and evidence as the first steps of the investigation
unfold.

B. You can and should use all the tools provided in this reference guide to help document the
phases of the investigation.

C. Be prepared: have these tools readily available when conducing the sexual assault investigation.

D. Before each investigation, review Chapter 4, Documentation, prior to making contact with
the survivor and again during the course of the investigation to ensure that you use proper
documentation methods.

V. Initial Contact

A. When you first meet the survivor, be observant and recognize that their physical appearance is a
key component of the investigation. As the investigator, you will:

1. Contact the survivor as promptly as possible in person.

2. Be aware that your own personality and emotional state could impact the
survivor’s behavior.

3. Find a safe and private location to talk with the survivor.
4. Geton the same “plane” as the survivor; don’t tower over a survivor.

5. Use a positive attitude with the survivor.
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6. Understand that your own body language can frighten or further traumatize the
survivor.

Understand that a survivor may feel they are on trial in the interview.

Ask the survivor if they would like an advocate, friend, or relative with them
during the interview.

9. Be aware that your own communication style might not be best for the survivor.

10. Use conversational “soft” language at first to see if the survivor is hearing you; tell
them a bit who you are.

11. Be aware that survivors don’t think they have anything in common with the
investigator; find something in common.

12. Avoid using law enforcement jargon; use simple words.

13. Realize that the survivor may display disinterest, withdrawal, unresponsiveness,
or other behaviors, when in fact they are trying to process what has happened to
them.

14. Remember that, as you talk, the survivor may be hearing but not mentally
processing what you say.

15. Be aware of anxiety—the survivor may have been threatened not to say anything.

16. Understand that survivors will put up a “trauma bubble” to help them cope and
may not want to say anything.

17. Be patient—don’t push for information.

18. Explain the need to have a difficult conversation. None of us wants to have such a
conversation, but the survivor is dependent upon you to listen and document what
happened.

VI. Conversation Template/Interviewing Skills

A. One of the biggest obstacles to effective investigations of sexual assault is the fact that officers
often lack the skills and experience to engage in the difficult conversation with the survivor. The
following template will guide you through such a conversation.

B. Take a deep breath, calm yourself, and do the following:
1. Build rapport with the survivor
a. Introduce yourself by first name.
b. Ask them their name.

c. Askifthey’re okay.

e

Ask if they need anything.
e. Askifthey feel safe.
(1) If not, find out why:.
(2) Suspect concern
2. Conduct a “Reverse Selfie” in their shoes or to focus on someone else
a. Focus on the survivor.
b. Work

c. Activities
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3. Find a similarity with survivor

a. Finding something in common provides a connection with a survivor to help
them talk and feel at ease.

4. Consider immediate needs

a. Children.
b. Pets.

c. Work.

d. Family.

5. Understand that interviewing the survivor is a process and not just a one-time
interaction with that survivor.

6. Ifyou don’t win the survivor’s trust, they may not talk or tell you what you need to
know.

Give the survivor permission not to remember certain details initially.
8. Ifthere is a direct threat, locate the suspect; ask for help in doing so.

9. Explain the need for medical attention to ensure the survivor’s overall medical
well-being.

10. Record the survivor interview.

11. Explain to survivor why you’re doing certain things:
a. Taking notes to help you remember.
b. Recording the interview.

c. Repeat what they say to ensure you have the facts right (this also helps them
feel heard).

d. Tell a survivor it’s okay to correct you.

12. Explain that every piece of information helps even if the survivor feels it
won’t help.

VII. Survivor Interview
A. Having developed rapport, use the following:

1. Open ended questions designed to let the survivor talk
a. Rather than talking, your job is to actively listen to the survivor.

2. Sensory Based Questions to elicit responses
a. “What did you feel with your own body?”
b. “What did you hear?”
c. “What did you smell?”
d. “What did you taste?”

3. Emotional Response Questions
a. “What was the strongest emotion you felt?”

b. “How did it make you feel?”
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4. Psychological Response Questions
a. “How has this changed your day-to-day life?”
b. “Is there something that you can’t forget?”
5. Questions to find out how clothing items were removed or put back on
a. “How were your clothes removed?”
b. “How did the suspect’s clothes get removed?”
c. “How did your clothes get back on?”

6. Explain that you may ask difficult questions that are not meant to embarrass or
make the survivor feel bad, but you need the information to establish facts of the
crime, such as:

a. “Did the person ejaculate?”

b. “Where did the person ejaculate?”

c. “What type of touching happened?”

d. “What type of intercourse happened?”
e. “What was used to penetrate you?”

f.  “Were you penetrated anywhere else?”

g. “What happened after the person ejaculated?”
h. “How did the intercourse end?”
i. “What happened after the intercourse?”

B. Be aware that even if the sexual assault is non-acute and being reported well after the assault
took place, asking the survivor to recall details may still trigger trauma.

C. Beaware that even up to 120 hours after an assault occurs, there may still be injuries or other
physical evidence that suggests medical attention is needed. You should:

1. Ask questions about injury
a. “Were you injured?”
b. “Do you have any bruising”
c. “Did or do you feel pain?”
2. Ask questions about post-intercourse bodily functions
a. “Was there any bleeding?”
b. “Any abnormal discharge?”

D. Ifyou have determined that there is injury, remember to emphasize to the survivor the
importance of a Sexual Assault Kit and request permission for its use.

» o«

E. Beaware a survivor may have feelings of being “dirty”, “disgusting”, or “gross.” It’s not
uncommon for a survivor to want to clean up after being sexually assaulted. You should:

1. Ask questions about personal hygiene
a. “Did you shower?”
b. In cases of oral intercourse “Did you brush your teeth or rinse your mouth?”
c. “Didyou go to the bathroom?”

d. “Did you use anything to clean up?”
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F. Be aware that the survivor may also want to get rid of the clothing worn at the time of the
assault. It's not uncommon for a survivor to dispose of clothing to put the assault behind them.
You should:

1. Ask questions about the clothing worn at the time of the assault
a. “Where are the clothes you were wearing at the time?”
b. “Have you washed the clothing you were wearing at the time?”

G. IMPORTANT - Do not forget to follow up on details discovered during the survivor interview.
Document or make a list of things that need to be done. This section can serve as a good outline.

VIII. Identification

A. During the survivor interview, you need to gather information to positively identify a suspect.
Bear in mind:

1. A survivor may know only limited details about the suspect, but even these can
help you identify a suspect.

2. Insome cases, the suspect is someone the survivor knows, either by name or by
appearance.

3. Asksuch questions as:

L

“What was the name they used?”

b. “Did the suspect communicate with you by:”

(1) Phone? Do you have the phone number?

(2) E-mail? Do you have the emails or an address?
(3) Web forum? Do you know the screen name?

(4) Have you seen a profile photo?

c. “Canyou describe them?”

d. “Estimate their age?”

e. “Where do they live?”

f.  “Where do they work?”

g. “Was the suspect driving a vehicle?”
h. “How did you meet the suspect?”

i. “Has the person gotten in touch with you since the sexual assault?”

—-

“Was anything said during the sexual assault”
k. “Did the person tell you not to say anything to anybody?”

1.  “Did the person say they were going to do anything to you if you did talk to
anybody?”

m. “Does the person know you are talking to me?”

n. “Did the person make any type of threat toward you?”
4. Avoid asking detail-oriented questions such as:

a. “Doyou know the suspect’s date of birth?”

b. “Do you know the suspect’s license plate?”
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5. Determine the location of the assault by asking questions such as:

a. “Where did this happen?”

b. “Do you know where you were?”

c. “What do you remember about where this happened?”
d. “Doyouremember hearing anything unique?”

e. “What did the place smell like?”

f.  “What did the place look like?”

B. You must be very careful about your choice of words when speaking with a survivor. Even though
you may think a question or choice of words is harmless, a survivor with a heightened sense of
emotion will pick up on words or questions that suggest blame, and this will destroy the rapport
you’ve built with them.

1. Don’t ask questions such as:
a. “Letme get your story straight.”
b. “Is thatall?”
c. “Are you sure?”
d. “Did you fight at all?”

C. Remember that a survivor will report a sexual assault only when the survivor feels safe,
sometimes through a third party or when seeking medical attention. Because of this, you should
consider possible issues with the location of the crime:

1. The crime may have occurred outside your jurisdiction.

2. The survivor may not have gotten an appropriate law enforcement response from
another agency and is seeking help.

3. The survivor may have been denied appropriate medical attention in another
jurisdiction.

D. Using a survivor-centered approach, you should take the necessary steps of:
1. Notifying the appropriate agency.
2. Assisting the appropriate agency if requested.
3. Assuring the survivor about the appropriate law enforcement response.
4. Ensuring that the survivor receives necessary medical attention.
E. How you interact with a survivor can significantly impact the survivor, for good or bad. You must:

1. Never appear to not take the matter seriously (even if the crime occurred outside
your jurisdiction).

2. Never disregard the call. Never walk away from a survivor who needs help.
3. Do take any necessary steps to help the survivor receive medical attention.

4. Do begin an initial investigation even if another appropriate agency will take over
the investigation.
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IX. Drug Facilitated Sexual Assault (DFSA)

A.

F.

Drug facilitated sexual assault is when an offender uses alcohol or drugs to compromise
the survivor’s ability to consent to sexual contact. Offenders use such substances to lessen
inhibitions, lower or impair resistance to sexual advances, and cloud the survivor’s memory.

The investigation may reveal evidence suggesting a substance was used to facilitate sexual
assault. This section will help you to recognize the commonly used drugs, their effects, and the
signs of drug facilitated sexual assault.

Be aware that offenders often mask taste of a drug by putting it in an alcoholic beverage given to
the victim.

If evidence suggests the survivor was the victim of drug facilitated sexual assault, you need to
consider the following:

DFSA Drugs and Symptoms

1. Rohypnol - Trade name for the drug flunitrazepam, a Schedule IV central nervous
system depressant. Symptoms include sedative-hypnotic, anti-anxiety, and muscle-
relaxant effects.

2. Gamma-Butyrolactone (GBL) - Gamma-Hydroxybutyric Acid (GHB). GBL is a chemical
used to manufacture GHB. Commonly a clear liquid. GBL and GHB have central nervous
system depressant effects that include euphoria and intoxication. Other effects can
include respiratory depression, coma, and death.

3. Ketamine - A schedule III short-acting anesthetic, primarily used by veterinarians.
Effects can include individuals feeling detached from their body and surroundings. May
be reported as being aware of things happening but not being able to do anything about
it because a person can’t move. Can cause amnesia.

Know how to identify the effects of drugs commonly used to facilitate sexual assault.

1. All three drugs are typically odorless, colorless, and tasteless

2. The exception, GBL can have a bitter taste and usually is masked by a stronger
alcoholic beverage.

Onset of effects is usually about 30 minutes.
The survivor may struggle to talk or move or may pass out.

Be aware of who took care of the survivor after appearing extremely intoxicated.
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Often a survivor will blame themselves for drinking too much or taking drugs.
EMPHASIZE it is not the survivor’s fault.

7. Signs to look for if a survivor has been drugged:

a. Nausea.

b. Loss of bowel or bladder control.

c. Difficulty breathing.

d. Feeling drunk when alcohol consumption has been none to very limited.
e. Dizziness, disorientation. or blurred vision.

f. Waking with no memory or missing large portions of memories.
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G. Ifyou believe drugs were used to facilitate sexual assault, be aware that many of the drugs leave
the body within 12 to 72 hours:

1. Rohypnol leaves the body within 36 to 72 hours.
2. GHB leaves the body within 10 to 12 hours.
3. GBLleaves the urinary system within 6 hours and bloodstream within 24 hours.

H. Ifyou believe drugs were used to facilitate sexual assault, consider asking such questions as:

1. “Did the suspect give you a drink?”

2. “Was there any opportunity for somebody to put something in your drink?”
3. “How did the drink make you feel?”

4. “Did the drink taste funny?”

[.  Be careful how you pose the question to the survivor. Poorly worded questions about alcohol
consumption can make the survivor believe they are being blamed for consuming alcohol or
taking drugs.

J. Ifyou believe drugs were used to facilitate sexual assault, consider the following:

1. Request a medical provider to obtain a urine sample for drug testing.

2. Inform the medical provider conducting the sexual assault examination about
your suspicions that the assault was drug facilitated.

X. Medical Attention
A. Itis critically important to help a sexual assault survivor receive medical attention for the
following reasons:
1. It ensures the overall medical well-being of the survivor.

2. Ifthe assault happened within the last 120 hours, a medical examination is
necessary to collect and preserve evidence and to protect the survivor’s health.

3. Ifmore than 120 hours have passed since the assault, there may still be evidence
of injury that can be collected and preserved, and the survivor may still benefit
from health care.

4. Even with no evidence of injury, a medical exam should be done for the well-being
of the survivor.

B. Be aware of what procedures will be conducted during the medical exam in case the survivor
asks you about it:

Sexual Assault Kit (SAK).
Overall physical examination.
Sexually transmitted disease testing.

Blood test.
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a. May include recreational drug/tox screen.
Pregnancy test.
Provide anti-pregnancy medication.

7. Mental health intervention.

38 | Investigating Sexual Assault: A Guide for Law Enforcement Officers



C. Other Important Details
1. Ifyourequest a Sexual Assault Kit, the costs are paid for by your agency.
2. Any evidentiary tests you request are paid for by your agency.

3. Other lab work, testing, or medicines given by medical providers are expenses not
covered by your agency.

4. Hospitals have social workers who work with survivors to see if they’re eligible for
help in covering related medical expenses.

D. Medical expenses not covered through other programs may be reimbursed by the Montana
Crime Victim’s Compensation Program.

E. Encourage the survivor to receive medical attention even if they say they can’t afford it or have
no h