
Understanding Instream 

Flow Changes in 

Montana 



WATER RIGHTS 

• Beneficial Use 

• Abandonment 

• First in Time, First in Right 

• Changes in purpose, place of 

use, point of diversion 

• Water Rights can be severed 

from the land and sold or 

leased 

• 1989, 1995, instream leases 

 

 

 



Key Features of an Instream “Lease”  

• To DFWP, private entity, or simply convert 

• Beneficial use--fishery 

• Term Limited-10 years/ 30 years in some  

• Priority date remains intact 

• Automatic reversion to original purpose, place of 

use 

• Protected from abandonment 



Instream Leases (continued) 

• DNRC MUST APPROVE THE CHANGE 

 

• Plan to Monitor Stream Flow 

 



How Much Water Can a Lease 

Protect?  
 

• The amount historically diverted to the 

original point of diversion 

 

• Below the original diversion, the amount 

historically consumed 

 

“Historically Consumed”—the amount lost to 

the source 

 

 





Instream Change Process 

 

• Prove, by preponderance of evidence: 

 

NO ADVERSE EFFECT ON              

OTHER WATER USERS 
 

• Other Water Users Can object 

 



Adverse Effect?  

• Something that impedes the ability of a 

water user to make use of their water 

– Changing the timing and amount of flows 

available to other users 

• Increasing consumptive use (water taken 

from the source) 

• Changing the timing of return flows 

 

 



Proof of No Adverse Effect 

 

• Close examination of history of actual use, 

as of July 1, 1973 

 

– Aerial photos, Maps, Water Resource Survey 

– Direct irrigator experience, old timer 

recollection 

– Flow measurements, ditch measurements, 

Water Commissioner records, crop records, 

etc.  

 



Bottom Line on Water Rights 

Changes 
 

 

Nothing Happens Fast  



Due Diligence—Stage 1 

• What’s in the Stream? 

– Get to know your local 

fisheries biologist 

• What is the scope of 

habitat impairment? 

• What are  the chances 

of fixing it? 

• The issue of flow--how 

much, when, and 

where?  

• Willing Irrigators?  

 



Instream Leases as Part of a 

Watershed-based Strategy 

• Works best as a one of a 

suite of activities that 

addresses multiple 

impairments 

 

• Critical question—if you 

put water back into a 

stream, will it do any 

good?  
 

 

 

  

 



Due Diligence—Stage 2 

• Wet Water or Paper 

Water?  

– Currently used?  

– Evidence of historic 

use?  

• Pre-1973?  

• Aerial photos, The 

irrigator, neighbors, local 

geezers, etc. 

– Flood or sprinkler?  

 

  



Flood v. Sprinkler?  

• Old Conventional Wisdom—Pivots are the 

silver bullet to increasing stream flows 

 

• Not necessarily 

 

• Divert less, consume more?  



Due Diligence—stage 2 

(continued) 
• Sociology of the Stream?  

– How many water rights on the stream?  

• More users = more complications 

 

– Is there a water commissioner on the stream? 

 

– How does the irrigator get along with his 

neighbors?  



PROS AND CONS OF 

LEASING 
• Pros 

– Surgical approach to flow 

restoration 

– Flexible tool 

 

 

• Cons 

-- High transaction costs  

-- -- Doesn’t work everywhere 

 



 

 

Talk to us—TU, CFC, DFWP 



Useful References 

• DNRC New Appropriations Page: 

http://dnrc.mt.gov/divisions/water/water-rights/new-

appropriations-program. 

• DNRC Water Right Query System: 

http://www.nris.mt.gov/dnrc/waterrights/default.aspx. 

• DNRC Water Rights Survey Books: 

http://dnrc.mt.gov/divisions/water/water-rights/records-

unit/survey-books. 

• Phase 1 Fisheries Assessment: https://dojmt.gov/wp-

content/uploads/2011/06/2009phase1report.pdf. 

• Phase 2 Fisheries Assessment: https://dojmt.gov/wp-

content/uploads/2011/06/2009phase2report.pdf. 
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Useful References (cont.) 

• Clark Fork tributary habitat assessment: 

https://dojmt.gov/wp-

content/uploads/2011/06/2009qualitativeassessment.pdf. 

 

• Buyer’s Guide to Montana Water rights: 

http://bbctu.org/uploads/Buyer_s_Guide_to_MT_Water_

Rights_Final.pdf. 

 

• Montana Fisheries Information System: 

http://fwp.mt.gov/fishing/mFish/. 

 

• Stan Bradshaw: sbradshaw@tu.org   
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END 

 



 



 



Working With The Irrigator 

• Be thorough and specific about how the 

process works—Answer all questions 

– Most important answer, “I don’t know, but I’ll 

find out” 

• Be Transparent about the risks and 

uncertainties of the process 

• Respect what the irrigator knows about his 

ground and his operation 

• Don’t oversell the lease  

 


